Vietnam Investment Guidebook

Foreword from the General Editor

Dear Reader,
Thank you very much for picking up a copy of our Investment Guidebook.
It has been prepared to give you an overview of the Vietnamese laws and
regulations applicable to foreign investors and foreign invested enterprises.
The text covers a wide range of issues, from those that affect all types
of businesses such as labour and taxation, to those that are peculiar to
certain sectors such as banking and finance, real estate, infrastructure and
pharmaceuticals.
We hope you will enjoy reading the Guidebook as much as we did putting
it together. It is intended to be a starting point to your business venture in
Vietnam. Should you need detailed advice on any issue, please do not hesitate
to get in touch with us.
Yours Sincerely
Le Net
Founding Partner

LNT&Partners
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Chapter 1: Opportunities And Challenges In Vietnam

Investing in Vietnam is both an
amazing opportunity and a great
challenge. For those willing to
be persistent, investing in this
vibrant country can be immensely
rewarding, but investors should
seriously consider whether they
are ready to take the rough with
the smooth.

1.1 GEOGRAPHICAL
LOCATION

Chapter 1
OPPORTUNITIES
AND
CHALLENGES
IN VIETNAM

Just two hours by air from the
economic hubs of Singapore,
Kuala Lumpur, Hong Kong, Taiwan,
Bangkok or Manila, and about four
hours from Tokyo, Seoul, Beijing,
Shanghai and Jakarta, Vietnam
is in the heart of the Asia-Pacific
region. Likewise, its location on the
western edge of the East Sea has
encouraged the development of
large, dynamic ports teeming with
a constant stream of imported and
exported goods.

1.1.1 Geography
Vietnam is located in South East
Asia and covers an area of over
325,000 square kilometers. Its
shape is similar to a long letter ‘S,’
with archipelagoes and offshore
islands, such as Phu Quoc, Con Dao,
Hoang Sa (the Paracel Islands) and
Truong Sa (the Spratly Islands). The
country is bordered by the East Sea
to the east, the Gulf of Thailand to
the south, China to the north, and
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Laos and Cambodia to the west.
Vietnam is divided into 64 provinces
with several large cities governed
by the central government, such as
Hanoi, Haiphong, Danang, Ho Chi
Minh City and Can Tho. Vietnam’s
form of government is a socialist
republic which was established on
2 September 1945 when President
Ho Chi Minh proclaimed Vietnam’s
independence, and the currency of
Vietnam is the Vietnamese Dong.
Hanoi is the nation’s capital, which
is located in the north; however,
Vietnam’s largest city, as well as
commercial and industrial hub,
is Ho Chi Minh City in the south
(formerly known as Saigon).

1.1.2 History

Vietnam’s history dates back at
least 2,500 years. Its affinity with
Chinese, Japanese and Korean
cultures and philosophies leads
many Asian investors to feel
at ease with Vietnam’s cultural
environment when they invest in
Vietnam. At the same time, Western
investors are attracted to the
connections between Vietnamese
culture and the West as Vietnam
integrates into the global economy.

1.1.3 Local Population
According to the latest national
population survey, Vietnam is one
of the most densely populated
countries in Asia, with approximately
94 million inhabitants. According
LNT&Partners
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to statistics from 2016, over 40%
of the population resides in rural
areas which are primarily reliant on
agricultural production.
Vietnam has a young population, of
which 51.1% are working-age adults.
Additionally, with the influence of
the western world becoming more
and more pronounced, the younger
generation increasingly aspires
to achieve affluent lifestyles. And
with the introduction of jobs and
an increase in wages, young people
have more disposable income,
creating an ideal market for new
products and services.
This youthful society presents an
opportunity to foreign investors,
both in terms of potential markets
and also in terms of human
resources. The youth of Vietnam
are better educated than their
predecessors and they have the
drive to achieve a higher standard of
living, which makes them an eager
and diligent workforce.

1.1.4 Political Stability
and Protection of
Foreign Investors

Internationally, Vietnam has enjoyed
a reputation for safety and stability
due to its political and administrative
system since its reunification in
1975. The Constitution of 2013,
comprised of a preamble followed
by 120 articles divided into eleven
chapters, establishes the current
10 LNT&Partners
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economic and political system as a
socialist-oriented market economy:
“The Vietnamese economy is a
socialist-oriented market economy
with varied forms of ownership
and economic sectors; the state
economy plays the leading role.
All economic sectors are important
components of the national
economy. Entities in different
economic sectors are equal before
law and shall cooperate and compete
with one another in accordance with
law.”
(Constitution, Article 51)
While the economy is defined as
“multi-component commodity,” the
political system is not yet "multiparty". It is expressly recognized
in Article 4 of the Constitution of
2013 that Vietnam is a socialist
country under the leadership of a
single party: the Communist Party of
Vietnam, also known as “The Party”.
The Party is a large organization
with many para-administrative
branches, expanding to the lowest
administrative levels, under the
leadership of a General Secretary
who is elected by ballot at the
Party’s National Congress (held once
every five years).
At the top, the Government manages
nationwide investment activities
by directing the formation and
implementation of development,
including investment strategies,

planning, and projects, in policies
and legal normative documents
on investment covering branches,
fields, and economic areas. The
Government delegates the state
management of investment to
various levels, dividing authority
among ministries, agencies and
local authorities.
The structure of Government is
divided horizontally into Ministries,
and vertically into provincial, district,
and ward People’s Committees.
The Head of the Government is the
Prime Minister. He directs ministries,
agencies, and local authorities
on the Law on Investments and
policies, approves or authorizes the
approval of investment planning,
gives decisions on investment
projects, and decides or allows
the establishment of industrial
zones, export processing zones,
hi-tech zones and economic parks.
The Prime Minister also provides
solutions for any problems that arise
during the course of management of
any investment activities beyond
the purview of ministries, agencies,
and local authorities.
The Prime Minister, ministries,
agencies, provincial-level People’s
Committees, the Management
Boards of industrial zones, export
processing zones, hi-tech zones
and economic parks also hold talks
with the business community
and investors to stimulate foreign
investment. The transparency and
openness of the Government are

also features that foreign investors
may appreciate while investing in
Vietnam.
Vietnam’s Law on Investment
expressly provides for the equitable
treatment of domestic and foreign
investors in all economic sectors
by the Government, as well as
guarantees by the Government
that it will neither expropriate,
nationalize investment capital,
real estate or other assets of any
investor. Furthermore, in the event
that subsequently promulgated
laws or policies provide greater
benefits or incentives than those
previously given to investors, those
investors shall be retrospectively
entitled to the greater benefits and
incentives. Conversely, if changes
adversely affect existing investors,
the Government commits to adopt
offsetting or other measures, such
as tax holidays or compensation, in
order to replicate the conditions that
existed before the amendments.

1.2 CHALLENGES
1.2.1 Bureaucracy
As in most emerging economies,
bureaucracy is one of the challenges
that investors may face when
entering into the Vietnamese
market. While the Government’s
policy is clear and investmentfriendly, problems arise in the
implementation stage where local
authorities may understand or
LNT&Partners 11
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interpret regulations in a way that
does not align with the intention of
the law.
The root of the bureaucratic
problems is the difficult task of
harmonizing a market economy
on the one hand and a socialist
structure on the other, with laws and
regulations not cohesively enacted
and amended. To understand this,
we need to look in greater details at
the Vietnamese legal system, as well
as its historical settings
The Vietnamese legal system is
a civil law legal system, and while
features of the French legal system
are still visible in current Vietnamese
contract law, it would be a mistake
to think that the current Vietnamese
Civil Code is just a duplicate of the
French Napoleonic Code. The laws
of other socialist and ex-socialist
countries, such as Russia and China,
have also had considerable influence
on Vietnamese civil law. While it is
difficult to classify the Vietnamese
legal system according to a particular
legal heritage, given the country’s
long history of wars, foreign influence
and distinctive political system, it
is clear that the foundation of the
Vietnamese legal system falls into
the genre of civil law.
In Vietnam, the National Assembly is
not the sole legislature. Indeed, since
the Assembly meets for two sessions
a year, only the most important
matters are passed through laws at
12 LNT&Partners
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this assembly, including the codes,
the budget, various tax laws, and
important economic laws such as
the Law on Investment or the Law on
Enterprise. The rest of Vietnamese
law is governed by ordinances from
the Standing Committee President
and sub-laws and documents.
The level of authority for these is,
in descending order, as follows:
ordinances, resolutions, decrees,
decisions, circulars of the Ministries
and directives. In short, the National
Assembly passes Laws, the Standing
Committee issues Ordinances, and
the Government issues Decrees.
Those laws and sub-laws are
subject to further interpretation
and sometimes supplementation by
Circulars, Resolutions and Decisions
of the Ministries to explain the
application of the higher legislation.
Decrees are sometimes issued with
attached Regulations.
There is currently no Constitutional
Court to exercise judicial review of
Decrees or Regulations. Such control
is in the hands of the National
Assembly, but this authority is rarely
used. As such, investors might feel
frustrated facing regulations that
do not apply the spirit or intention
of the laws or the international
conventions. They may also feel
confused when too many authorities
have the right to interpret or regulate
one issue, but no one authority
prevails over the other in bearing
responsibility toward investors. It

is hoped that with time and judicial
reform within the Government as
well as attempts of the political
system, the legal system will
become more sophisticated, which
in turn will enhance the quality of
the legislation and ameliorate some
of these problems.
Thus, the primacy of legislation
is not yet a characteristic of the
Vietnamese legal system and its
many executive branches that also
exercise legislative functions. This is
also partly as a result of the influence
of Marxist philosophy on Vietnamese
law, in which law is an expression
of the will of the governing class,
and therefore an instrument of
the governing class to develop the
country within the framework of
the Party’s resolutions. Without
understanding this philosophical
foundation, one may not understand
why Vietnamese law is so unique
and therefore regulated in certain
ways with regard to certain issues,
such as land or different kinds of
properties.

1.2.2 Infrastructure
As a developing country, Vietnam's
infrastructure can be patchy and
problematic. The country has
received a high level of official
development assistance (ODA) in
the form of loans for infrastructure
development. However, with a 7%
average annual GDP growth over the

past decade, demand for electricity
and water continually exceeds
supply. Traffic jams, inefficient port
handling, and severe deficiencies
in road quality and traffic control
may act as constraints on the
opportunities created by low labor
costs and political stability. That
said, Vietnam has one of the
highest Internet penetration rates
in the region and a reliable and
comprehensive telecommunications
network. This inadequacy of
infrastructure presents itself as a
double edged sword: while posing
a challenge for investors, it also
presents opportunities for those who
would like to invest in private public
partnership (PPP) projects such as
build-operate-transfer (BOT), buildtransfer (BT) or independent power
plant (IPP) projects. Infrastructure
investment is further discussed in
Chapter XI below.

1.2.3 Education
One of the primary issues in the
Vietnamese educational system
is foreign languages (i.e., English).
The official language is Vietnamese,
which is spoken by Vietnamese
(‘Kinh’) people. Vietnamese is
currently written in a Latin script
invented by Alexandre de Rhodes
in the 17th century and finalized in
the early 20th century. Vietnamese
is taught from primary schools
to doctorate levels, and although
English is widely taught, it is not
LNT&Partners 13
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widely used and all foreign language
documents must be translated and
legalized into Vietnamese before
being submitted to Government
authorities.
As with the infrastructure and
legal system, Vietnam’s education
system is also in a state of flux.
Schools are learning how to adapt
to preparing their students for
professional positions, rather than
the more traditional agrarian and
marketplace roles. This can make it
difficult to find administrative staff
with the knowledge and experience
to work in a professional business
environment. However, as noted
above, the younger generation is
eager to learn the necessary skills
to work alongside foreign investors
and businesses. Therefore, if given
the opportunity through mentoring
or in-house training, such difficulties
can be overcome to create a dynamic
and productive workforce.

1.3 VIETNAM’S

FOREIGN DIRECT
INVESTMENT
OBJECTIVES
2006 saw many positive results
achieved in Vietnam, especially in
terms of economic growth, improved
investment climate, the official
WTO entry and the US-granted
Permanent Normal Trade Regulation
14 LNT&Partners
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status, creating momentum for an
increase in foreign investment influx
in the following years. In 2010, even
though the country experienced
the smallest amount of FDI in Asia,
Vietnam was still considered one of
the most FDI-attractive countries
with total FDI of about US$198.2
billion. From 1998 until the end of
2010, more than 70 nations and
territories have had FDI projects
in Vietnam and nearly one-third of
them have pledged FDI capital of
US$1 billion or more.
With a stable GDP growth that
is relatively high compared to
other countries in the region, the
Government has set a goal of
restructuring the economy from
an agriculturally driven economy
to an industrialized economy by
2020. Pursuant to these objectives,
the Government will prioritize FDI
into industries that concentrate on
technological transfers, especially
high technology; source technology;
increasing
exports;
generating
jobs; developing supplementary
industries; projects to create
competitive goods and services; and
infrastructure construction projects.
With the above focus, the
Government has begun integrating
the Vietnamese economy into
the global economy through
stipulations set out by the WTO

market access roadmap, including
reducing conditional fields of
business for foreign investment in
service fields such as banking and
finance, transportation, healthcare
and education; encouraging the
participation of the private sector
in infrastructure development; and
encouraging investment in strategic
areas. Under the WTO’s timeline
for a more open economy, Vietnam
completely opened many fields of
businesses on January 14, 2014.

1.4 VIETNAM AND

MULTINATIONAL
CORPORATIONS
(MNCS)

To boost foreign investment,
the
Vietnamese
Government
understands the importance of
MNCs. From the viewpoint of MNCs,
although Vietnam does not yet
offer a highly skilled manufacturing
base due to the aforementioned
challenges, the country can still offer
a labor-intensive manufacturing
base, for which it is gradually
becoming a major market. According
to a Vietnam Business News report,
from 1988 until the end of 2010, 22
countries have pledged FDI capital
of US$1 billion or more in Vietnam.
Taking leading positions are
economies such as Singapore ($4.35
billion), the Netherlands ($2.36

billion), Japan ($2.04 billion), Korea
($2.04 billion), the US ($1.83 billion)
and Taiwan ($1.18 billion).
Major MNCs that will invest in
Vietnam in the coming years may
come from the following countries.

1.4.1 Japan
Japanese MNCs’ strategy of moving
investment from China to other
regional countries according to
the model “China + 1” has made
Vietnam (and the northern provinces
in particular) more attractive
to Japanese investors. Vietnam
and Japan are implementing the
Vietnam-Japan
Joint
Initiative
Action program (Stage II) with the
aim of resolving internal issues
and improving the competitiveness
of
the
investment
climate.
Japanese investors usually receive
strong support from Vietnamese
governmental authorities.

1.4.2 The United States
of America

The US is the world greatest capital
exporting country. Vietnam and the
US have signed and implemented
the Bilateral Trade Agreement
(BTA), which allows Vietnam to
gain Permanent Normal Trade
Relations (PNTR) with the US. The
US has several significant investment
projects in Vietnam, such as Intel
Group’s US $1 billion project. The US LNT&Partners 15
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Vietnam Consultancy Council studies
and proposes new cooperative
mechanisms to increase competition
and promote the US - Vietnam
bilateral economic relationship,
thereby
increasing
investment
opportunities for American and
Vietnamese companies.
Another reason that makes US
investors important to Vietnam
is the close to 2 million overseas
Vietnamese living in the US. Many
have become successful business
people capable of investing in
Vietnam, while others are highly
skilled, especially in natural sciences
and technology. The Vietnamese
Government treats Vietnamese
overseas the same as internal
Vietnamese citizens in terms of
the establishment and operation
of businesses. Although there are
different provisions in the fields
of land use and house ownership,
these remaining restrictions should
be removed soon.

1.4.3 South Korea
In recent years, the South
Korean Government has strongly
encouraged
South
Korean
enterprises to invest in Vietnam,
and it has increased ODA grants to
Vietnam. Since 2006, South Korea
has become one of the leading
investors in Vietnam due to large
16 LNT&Partners
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investment projects from major
MNCs such as Samsung, Lotte, GS,
Kumho and POSCO. Korean investors
are active in heavy manufacturing
industries and real estate projects.
The success of these large projects
will help boost confidence in the
country, and act as a stimulus to
other investors to follow in the years
to come.

1.4.4 Singapore
As the leading economy of ASEAN,
Singaporean investors play a
major role in Southeast Asian
nations, including Vietnam. The
good relationship between the
Singaporean
and
Vietnamese
Governments
has
encouraged
Singaporean investors to enter the
Vietnamese market, led by large
corporations such as Temasek,
Keppel Land and CapitaLand.
Singapore is also an important
trade partner of Vietnam since
there are now over 1,600 MNCs
with their Asia-Pacific headquarters
in Singapore. With its developed
infrastructure (airports, seaports,
and financial centers), Singapore
connects new foreign investors to
Vietnam and Vietnamese exporters
to international markets.

1.4.5 Malaysia

In 2008, Malaysia became the largest
investor in Vietnam due to mega
projects by the Lion Group (steel
manufacturing) and Berjaya (real
estate). Although the global financial
crisis has decreased the amount of
investment, the strength of Malaysia
in infrastructure development and
the market opportunities available
in Vietnam still attract many major
Malaysian corporations, such as
Khazanah, Hong Leong Group, and
SP Setia.

1.4.6 Thailand

as mineral exploitation, sea ports
and hydropower plants. Chinese
construction
companies

and
have

infrastructure
won

many

infrastructure project tenders. At
the same time, Taiwanese and Hong
Kong investors in Vietnam represent
two of the most successful business
communities, most notably, the
Phu My Hung New Urban Area in
Saigon South. Due to close cultural
relationships and similar business
environments, Vietnam has become

After the Renovation Policy, Thai–
Vietnamese
relations
quickly
improved. Thailand, a founding
member of ASEAN, supported
Vietnam joining ASEAN; Vietnam
would become a member in 1995.
The Government of Thailand also
committed and aims to enhance
the strategic partnership scheme
with Vietnam, especially in the
investment sector. As a result, in
recent years, Thailand is among
the top foreign investors with a
cumulative investment of about
$7.7 billion in Vietnam.

an attractive investment destination

1.4.7 China, Taiwan and

as from Asian countries, it normally

Hong Kong

China is one of Vietnam’s largest
trading partners. China’s investment
in Vietnam has recently increased
rapidly in important areas such

for Taiwanese and Hong Kong
MNCs, as well as small and medium
enterprise (SMEs).

1.4.8 The European
Union (EU)

Many MNCs from the EU have a
presence in Vietnam, particularly
British, French, German, Dutch and
Italian companies. Although the EU
investment in Vietnam is not as great
represents high quality investment.
It is estimated that in the next few
years investment from EU MNCs
will increase, but mostly via their
Singaporean regional headquarters.
LNT&Partners 17
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Chapter 2
INTRODUCTION
TO VIETNAM’S
LEGAL SYSTEM

Key Legislation
Constitution of the Socialist Republic
of Vietnam passed by the thirteenth
National Assembly on 28 November
2013 (“Constitution of 2013”)
Law on Promulgation of Legislative
Documents No. 80/2015/QH13
dated 22 June 2015
Law on Organisation of People’s
Courts No. 62/2014/QH13 dated 24
November 2014
Resolution on Process for Selecting,
Publishing and Adopting Precedents
No. 03/2015/NQ-HDTP dated 28
October 2015

18 LNT&Partners
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LEGAL SYSTEM

There is a hierarchy amongst these
various enactments:
The Constitution;

Vietnam is a socialist country,
whose laws derive from principles
and powers set out in a central
Constitution. The political system
consists of a single party, viz, the
Communist Party of Vietnam (Party).
The Party is governed by a general
secretary who is elected by the
Party’s National Congress every
five years. Resolutions from the
Party direct the local and central
governments to issue regulations.

Code, Laws (e.g., the Law on
Enterprises); Resolution of the
National Assembly;

The National Assembly is the
supreme legislative body and consists
of a single Chamber, which is elected
every five years. The President elects
the Prime Minister and ministers
to form a Government based on
recommendations from the National
Assembly. The Government is the
highest administrative authority in
Vietnam. The laws of Vietnam are
not introduced from a single source,
rather they comprise of various
decrees, circulars, and decisions
enacted by various governmental
branches. For example, the Prime
Minister may make decisions
regarding investments at a time
when the Government will be issuing
regulations to implement laws
which have been introduced by the
National Assembly.

Orders and Decisions of the
National President;

20 LNT&Partners

Ordinance,
Resolutions
by
the Standing Committee of
the National Assembly; Joint
Resolution of the National
Assembly Standing Committee
and the Presidium of the Central
Committee of the Vietnam
Fatherland Front;

Decrees by the Government
implementing
laws;
Joint
Resolution of the Government
and the Presidium of the Central
Committee of the Vietnam
Fatherland Front;
Decisions by the Prime Minister
implementing laws;
Resolution of the Justice Council
of the Supreme People's Court;
Circulars by the Ministries
implementing decrees; Joint
Circular by Supreme People’s
Court and Supreme People’s
Prosecutor guiding litigation
procedures and other relevant
matters;

Decisions by the Minister
implementing decrees;
Resolutions and Decisions of
the local People's Councils and
People's Committees; and Other
forms of legal documents.
The current Constitution of the
Socialist Republic of Vietnam was
passed on 28 November 2013
by the National Assembly and
came into effect on 01 January
2014. There were a number of
fundamental changes stated in the
2013 Constitution to ensure the
development of the legal and socialeconomic system of Vietnam, such
as the recognition of human rights,

the abolishment of land reclamation
for economic projects, and provisions
of direct democracy (in addition to
representative democracy).

2.2 VIETNAM’S

JUDICIAL AND
ARBITRATION
SYSTEM

The judiciary consists of independent
judges who are selected by the
President. Pursuant to the Law on
Organisation of the People’s Courts
2014 and the Civil Proceedings
Code 2015, there are four levels of
ordinary courts in Vietnam:

SUPREME PEOPLE’S COURT
REVIEW/SUPERVISORY trial
of effective first-instance/
appellate judgment

SUPERVISORY
SUPERIOR PEOPLE’S COURT
REVIEW/SUPERVISORY trial
of effective first-instance/
appellate judgment

2.1 VIETNAM’S
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REVIEW/trial of
effective firstinstance/appellate
judgment

APPEAL of first-instance
judgment

PROVINCIAL PEOPLE’S COURT
APPEAL of first-instance
judgment

DISTRICT’S PEOPLE COURT
LNT&Partners 21

Chapter 3: Market openings for foreign investment from Vietnam joining the WTO
and other FTAs

Vietnam Investment Guidebook

Many people choose to resolve
their disputes through arbitration.
There are a number of arbitration
centers in Vietnam, including the
Vietnam International Arbitration
Centre (VIAC) and the Financial and
Commercial Centre for Arbitration
(FCCA). A decision of the arbitrator(s)
is final and binding on the parties
and may be enforced by the
Enforcement Department in the
same manner as an enforceable
court decision. Vietnam has acceded
to the United Nations Convention on

Chapter 3

the Recognition and Enforcement of
Foreign Arbitral Awards concluded
in New York in 1958 (New York
Convention). Therefore, an arbitral
decision may be enforced in
jurisdictions which have acceded to
the New York Convention, although
a formal recognition may need to be
obtained at a competent authority
for enforcement in accordance with
such jurisdiction’s rules of procedure.

MARKET
OPENINGS
FOR FOREIGN
INVESTMENT
FROM VIETNAM
JOINING
THE WTO
AND OTHER
FREE TRADE
AGREEMENTS

More details of Vietnam’s judicial
and arbitration systems can be
found in Chapter 13.
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3.1 OVERVIEW
Vietnam has concluded many
international and regional trade
treaties with the aims of integrating
into the global market, boosting
domestic competition, and creating
favourable conditions for Vietnamese
enterprises operating overseas.
A key step in Vietnam’s integration
into the global market is the country’s
accession to the World Trade
Organisation (WTO) on 11 January
2007. Vietnam’s WTO commitments
drastically altered the investment
environment by superseding the
protective legislative regime which
used to be one of the greatest
challenges to doing business in
Vietnam. This replacement was
formally recognised by the National
Assembly in Resolution No. 71/2006/
QH11, which states that where
there are discrepancies between
Vietnam’s WTO commitments and
the laws of Vietnam, the former shall
prevail. Please refer to the Appendix
at the end of this chapter for a list of
Vietnam’s major WTO Commitments.
One immediate result of Vietnam’s
accession to the WTO is the fact
that foreign investors’ access
to Vietnamese markets vastly
expanded across twelve sectors,
namely, business, communication,
24 LNT&Partners

construction, distribution, education,
financial, health, tourism and travel,
recreation, sports and culture, and
transport. 100% foreign-invested
corporations are now committed
in many of these sectors and by
14 January 2014, apart from some
notable exceptions such as the Oil
& Gas and Telecommunications
industries, the vast majority
of restrictions on 100% foreign
owned companies had been
removed. Consequently, Vietnam’s
accession to the WTO and signing of
agreements thereunder have made
the country an attractive destination
for foreign investment, and been
pivotal to Vietnam’s success in
attracting FDI since 2006.
Vietnam’s
global
economic
integration is further boosted by the
country’s participation in regional
free trade agreements, such as the
ASEAN Free Trade Area, which seek
to eliminate both tariff and non-tariff
barriers in the region. As a member
of ASEAN, Vietnam has also signed
up to “ASEAN+” free trade area
agreements with certain partners,
such as China, India and South
Korea. Vietnam has also entered
into different free trade agreements
(FTAs) as an independent party with
other countries, such as Japan and
South Korea.

3.2 WTO

COMMITMENTS
Vietnam has made commitments
to reduce tariffs on goods under the
General Agreement for Trade and
Tariffs (GATT), to open up its market
to many service sectors under
the General Agreement for Trade
in Services (GATS), and to protect
intellectual property rights under
the Agreement for Trade Related
Aspects of Intellectual Property
Rights (TRIPS).
One of the commitments which
Vietnam has made is to observe a
schedule of concessions on goods
which are to be applied periodically
to the ceiling (or ‘bound’) tariff
rates imposed on certain goods.
Reductions by a constant amount
are made annually until the target
bound rate is reached, the average
of which shall be 13.6% in 2019. On
the other hand, for trade in services,
the GATS allows Vietnam to follow a
“road map” of opening up its market
to foreign service providers until
2015. Most service sectors had been
opened up by 2014, except for the
Restaurant and Hospitality sectors.
Vietnam’s WTO commitments on
services are generally described as

“unbound”, “none”, or “conditional/
restricted.” “Unbound” generally
means that Vietnam has made no
commitment with respect to the
service in question upon acceding
to the WTO, and is free to impose
restrictions on foreign investment
in these services. Unbound sectors
include distribution of tobacco, liquor,
cement, steel, precious metals,
pharmaceutical products, rice and
beer. Foreign investments in these
sectors are subject to restrictions
stated in domestic regulations or
to case-by-case approval by the
authority.
“None” has been interpreted to
mean that there are no applicable
restrictions on or conditions for
market access, that is, foreign
investors are allowed to establish
100% foreign invested enterprises in
‘none’ service sectors. These sectors
include, for instance, insurance,
healthcare services, management
consultant services and those
involving certain modes of supply
such as cross-border trade or
consumption.
Lastly, “restricted” or “conditioned”
sectors are those in which foreign
investment cannot exceed a predetermined threshold. They include,
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for instance, banking and finance,
telecommunications, logistics and
restaurants. In particular, foreign
investors may hold a maximum
of 30% equity in a domestic bank,
49% equity in a domestic securities
company, an electronic games
company, a transportation company,
a telecom infrastructure company
or a repair service company (except
vessel repair), and 51% equity in
a logistics company, an internet
service company, a delivery service
company, or an advertising company.
Foreign investors may on the other
hand establish a joint venture in
educational and travel services
without being subject to limitations
on equity holding.
It is worth noting that selected
sensitive sectors are subject to
further national restrictions which
are in addition to market access
restrictions. These restrictions apply
to overseas service suppliers after
entering the market and are generally
justified on the grounds of national
security and/or social stability, such
as in cases of urban planning or urban
landscape architectural services.
Their application is nonetheless at
the sole discretion of the authority.
While the
environment

current economic
in Vietnam can
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generally be described as more
liberal than it was before the country
joined the WTO, a number of sectors
remain restricted. For instance, a
100% foreign-owned company in the
distribution sector may have only
one point of sale unless it passes
the Economic Needs Test set out by
the Ministry of Industry and Trade.
Likewise, a foreign investor may not
establish a restaurant in Vietnam
unless such establishment is part of
a hotel development or expansion
project; this restriction was due to
be lifted eight years after Vietnam
acceded to the WTO (i.e., from 2015).
These conditions have hindered a
number of restaurant chains from
entering the Vietnamese market,
although they do not restrict
operating a franchise in Vietnam.
Vietnam’s accession to the WTO is
a clear indication of its commitment
to transform from a closed to an
open market economy, with most
sectors having become more open.
However, as Vietnam is still an
emerging market, the Government
is naturally worried about letting in
too much foreign investment and
therefore tries to control certain
fundamental but profitable sectors.
Even so, it is very likely that recent
successes under the WTO will result

in the Government loosening its
control over all sectors in due course.

3.3 FTAs
Vietnam
has
signed
and
implemented many FTAs, of which
seven were signed as a member of
ASEAN (i.e. the ASEAN Free Trade
Area, the ASEAN – Australia and
New Zealand FTA, the ASEAN –
India Comprehensive Economic
Cooperation
Agreement,
the
ASEAN – Japan Comprehensive
Economic
Partnership,
the
ASEAN – China Comprehensive
Economic Cooperation Agreement
and the ASEAN – South Korea
Comprehensive
Economic
Cooperation Agreement) and five
independently (i.e. with South
Korea, Japan, Chile and the Eurasian
Economic Union). In addition,
the country has also concluded
negotiations with the European
Union (EVFTA) and participating
states in the Comprehensive and
Progressive Agreement for TransPacific Partnership (CPTPP).
Vietnam is also negotiating three
more FTAs, namely the Regional
Comprehensive Economic Partnership
(RCEP), the Vietnam - Israel FTA, and
the Vietnam - European Free Trade
Association FTA (EFTA).

3.3.1 Comprehensive
and Progressive
Agreement for TransPacific Partnership
(CPTPP)

On 9 March 2018, Vietnam and
ten other participating states
parties, including Australia, Brunei
Darussalam, Canada, Chile, Japan,
Malaysia, Mexico, New Zealand,
Peru and Singapore, signed the
CPTPP. The agreement carries over
most of the negotiating results of
the Trans-Pacific Partnership (TPP),
except for twenty-two items which
were suspended. Bilateral and/or
multilateral instruments between
the states parties are supplemented
to clarify some issues of the CPTPP.
The CPTPP was ratified by the
Vietnamese National Assembly on
12 November 2018 and will enter
into force in Vietnam on 14 January
2019.
With the aim of fostering
comprehensive market liberalisation,
parties to the CPTPP committed
to immediately eliminate 78 to 95
per cent of tariff lines applicable
to Vietnam-originated goods and
progressively eliminate up to 97
to 100 per cent of tariff lines after
five to ten years. Vietnam also
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committed to reduce or eliminate
import duties on 97.8% of all tariff
lines over a scheduled period of
eleven years and export duties on
most tariff lines over a scheduled
period of five to fifteen years.
With respect to service providers,
those originating from CPTPP states
parties shall be treated equally to
those originating from Vietnam
or non-state parties. This general
principle is nonetheless subject to
provisions specified as exceptions
or
non-conforming
measures
maintained or reserved by Vietnam
in Annex I or II of the CPTPP. With
regard to services listed in Annex I,
specific commitments on foreign
investment
and
cross-border
supply are provided with internal
legal regulation requirements also
incorporated. These cannot be
amended in a less favorable manner
than (i) existing commitments
at the date of entry into force of
CPTPP for the first three years or (ii)
existing commitments immediately
before the amendment thereafter.
Compared to Vietnam’s WTO
commitments, most of the country’s
commitments under the CPTPP
are already more preferential. In
particular:
First, with regards to distribution
services, the establishment
28 LNT&Partners

of retail outlets (beyond the
first one) is not subject to the
Economic Needs Test (ENT)
requirement where:
The outlets (i) have an area
of less than 500 square
meters, and (ii) are located
in areas that are planned
for commercial activities
by the People’s Committee
of cities and provinces, and
on which the construction
of infrastructure has been
finished; or
the outlets are established
five years or more after the
date of entry into force of the
CPTPP.
Second, with regards to electronic
games businesses, while under
the WTO Vietnam committed to
permit only 49 per cent foreign
ownership no later than two
years after becoming a member
of the WTO, the CPTPP requires
the country to permit 51% foreign
investment in providers of
electronic game services offered
over the Internet by the end of
the same period. Moreover, five
years after the date of entry into
force of the CPTPP, Vietnam shall
impose no limitations on foreign
equity in this sector.

Third, foreign investors wishing
to engage in unbound services
under WTO’s commitments
(i.e. security systems services
or manufacture of tobacco
products) only have to satisfy the
equity participation requirement
of 49 per cent or less, instead of
being subject to the competent
authorities’ determination on a
case-by-case basis.
Annex II of the CPTPP focuses on
clarifying the conditions (if any) for
investment or service provision (i.e.
forms of commercial presence, limits
on foreign equity participation), as
well as reserving Vietnam’s right to
maintain existing or adopt new or
more restrictive measures. Because
most of these services are unbound
under
WTO’s
commitments,
CPTPP’s commitments are able to
provide more detailed guidance and
clarification on any requirements for
foreign investors based on internal
regulations or other administrative
measures of the Vietnamese
government.
Other preferential treatment in
financial services and temporary
entry for business persons under
the CPTPP also contribute to further
encouraging the foreign investment
of CPTPP parties in Vietnam.

3.3.2 Commitments
in ASEAN Economic
Community

3.3.2.1 ASEAN Trade in Goods
Agreement (ATIGA)
The ASEAN Economic Community
(AEC), established on 31 December
2015, is one of the three pillars of
ASEAN. One of the many agreements
signed by AEC, the ASEAN Trade in
Goods Agreement (ATIGA), is the first
comprehensive agreement of ASEAN
regulating all trade in goods in the
region and sets out a comprehensive
set of tariff reduction/ elimination
commitments.
All products in the harmonised tariff
list are included in the tariff schedule
of each country. The roadmap of
tariff reduction for some ASEAN
countries (i.e. Brunei, Indonesia,
Malaysia, Thailand, Philippines, and
Singapore) is shorter than for the
rest (i.e. Cambodia, Laos, Myanmar,
and Vietnam).
Most of the tariffs for goods in the
tariff schedule will be abolished or
reduced to less than 5%, except for
some sensitive products such as
unprocessed agricultural products,
guns, explosives or garbage.
As of 1 January 2014 Vietnam had
reduced 6,897 tariff lines to 0%
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Rates of removed tariff
(accounting for 72% of the total
import tariff lines). A year later the
country reduced a further 1,706
tariff lines to 0%. The remaining
669 tariff lines, or 7%, which mainly
concern sensitive products in trade
(e.g. cars and milk), are planned to
be reduced during the period 20182022. On the other hand, import
taxes on cigarettes and security
items such as explosives, firearms,
fireworks, medical waste will not be
removed.
To implement the Tariff Reduction
Commitments in the years 201830 LNT&Partners

2022, the Government issued
Decree No. 156/2017/ND-CP dated
27 December 2017. According
to this Decree, products that are
entitled to tariff incentives must be
imported from the AEC. If products
are imported from Vietnam (in the
form of on-spot imports), they must
be moved from non-tariff areas to
domestic markets.

3.3.2.2 ASEAN Framework
Agreement on Services (AFAS)
On 15 December 1995, ASEAN
Framework Agreement on Services
(AFAS) was entered into with the
aim of substantially eliminating

restrictions on trade in services
among ASEAN countries. At present,
ASEAN has concluded 9 packages
of commitments, 6 additional
packages of commitments in
financial services and 8 additional
packages of commitments in air
transport services. Accordingly, all
packages of commitments under
the AFAS only cover 3 modes of
supply, which are: (1) cross-border
supply, (2) consumption abroad and
(3) commercial presence.
In AFAS, Vietnam has not only
opened additional (sub)sectors for
ASEAN service providers but also
committed deeper than in the WTO.
In particular:
Regarding higher commitments,
Vietnam has agreed to abolish
the
minimum
investment
capital for commercial presence
(e.g. hospital services) or
increase the maximum foreign
ownership in joint ventures (e.g.
telecommunication services).

nursing
services,
physiotherapists and paramedical personnel without
any restriction on 3 modes
of supply;
residential or non-residential
property management services
on a fee or contract basis with
no restriction on 3 modes
of supply.
Vietnam has also committed
to some services which are
unbound in WTO. For instance,
freight
road
transportation
is provided through Mode 1
with no restriction. Freight rail
transportation is also provided
through 3 modes without any
limitation, while under the WTO
Vietnam only allows Mode 2.

3.3.3 Vietnam - EU FTA
(EVFTA)

Vietnam
has
opened
up
additional services which are not
committed in WTO such as:

The EU-Vietnam Free Trade Agreement
(EVFTA), which is considered a “new
generation” FTA, is expected to be
implemented in 2019. It must first be
ratified by the European Parliament in
order to take effect.

tourist theme park in the
form of joint venture with
Vietnamese partners with
maximum
70%
foreign
ownership;

The EU committed to eliminate
tariffs on 85.6% of total tariff lines,
equivalent to 70.3% of Vietnam's

3.3.3.1 EVFTA’s commitments on
trade in goods
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total exports to the EU. Within
seven years after the treaty enters
into force, the EU will eliminate
import tariffs on 99.2% of the total
tariff lines, equivalent to 99.7% of
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Vietnam's exports to the EU. With
the remaining 0.3% of the export
turnover, EU commits to grant
Vietnam a tariff quota of 0% on
import duty.
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On export taxes, Vietnam has
committed to abolish most of its
tariffs on schedule, but reserves
tariffs on some important products
such as crude oil and coal.

3.3.3.2 EVFTA’s commitments on
trade in services
Although WTO commitments are
used as a basis for the services
commitments, Vietnam has not only
opened additional (sub)sectors for EU
service providers but also commits
deeper than in the WTO. This point
is illustrated by the commitments
of Vietnam in key sectors with
reference to its commitment to the
WTO as follows:
Vietnam’s EVFTA commitments
in the following services
are deeper than their WTO
counterpart:

In return, Vietnam commits that
65% of all tariffs on EU goods will
be removed immediately, the rest
will be cut to 0% within ten years.
Vietnam's commitments to some
key commodity groups are as
follows:

on auto components will also be
lifted within 7 years.

Cars and motorbikes: Cars with
engine capacities over 3000cc
(petrol) or 2500cc (petrol) will be
exempt from taxes for nine years.
Other cars are exempt for ten
years. Motorcycles with cylinder
capacities over 150cc will not be
taxable after seven years. Taxes

Wine, beer, pork and chicken:
import duties on these products
will be abolished for up to
10 years.

Distribution service: the
WTO requires an Economic
Needs Test (ENT) for the
establishment of outlets for
retail services (beyond the
first one). The EVFTA requires
the same but adds cases for
ENT exemption and a timeline
for ENT abolition after
five years.

Textile fabrics: taxes will be lifted
immediately upon the entry into
force of the Agreement.

Non-facility based services:
the EVFTA allows for 75%
foreign ownership within 5
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Pharmaceuticals: Half will be
removed immediately, while the
remaining products will have
tariff cuts within seven years.

years of its entry into force,
while the WTO General
Agreement on Trade in
Services (GATS) only allows
a maximum of 65% foreign
ownership.
Vietnam permits the provision
of additional services which are
not committed in the WTO. For
instance, regarding the energy
sector, commitments are made
in the following three additional
sub-sectors:
production of electricity;
transmission and distribution
of electricity on own account;
manufacture
of
gas;
distribution
of
gaseous
fuels through mains on own
account; and
production of steam and
hot water; distribution of
steam and hot water on own
account.
While Mode 1 of internal waterways
transport is unbound in WTO,
Vietnam opens for Mode 1 with no
restriction.

3.4 CONCLUSION
Joining the WTO and other regional
FTAs, Vietnam has accepted
to open its market for foreign
investors, while in return receiving
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APPENDIX I

Subsidies on agricultural exports
are eliminated;

KEY WTO
COMMITMENTS

1
preferential access for products
and services provided by Vietnambased enterprises to other WTO
member countries. This eventually
contributes to making Vietnam an
attractive investment destination
for international investors. With
respect to the new regional FTAs,
recent practice shows that obtaining
the preferential market openings
under these agreements for foreign
investors may not be as popular
and supported by the licensing
authorities as for the case of
applying the WTO commitments.

Foreign
enterprises
and
individuals are allowed to
directly import and export all
kinds of goods (excluding several
exceptions and five groups
of goods which are reserved
for state-owned commercial
enterprises);

2

Foreign-invested
distribution
enterprises are allowed to
provide commission agents,
wholesale and retail services for
all products made in Vietnam
and products legally imported
into Vietnam (excluding cement
and clinker; tires (except airplane
tires); paper; tractors; vehicles;
cars and motorbikes; steel;
audiovisual devices; alcohol; and
fertilizers);

3
4

Importation
allowed;

cigarettes

is

Basic
telecommunication
services (including private
networks) using network
infrastructure
(with
a
telecommunication service
supplier licensed in Vietnam)
Securities services;
Domestic
waterway
transport services;
Rail transport services;
Road transport services;
Distribution
services
(commission
agent,
wholesale, retail, commercial
concession);
Other services supporting all
transport methods (excluding
loading
and
unloading
containers, storage goods
transport agency);

Importation
of
sugar
in
accordance with the tax quota is
allowed;

Supporting services for oil
and gas exploitation (subject
to some exceptions);

Subsidies for exports and
encouraging the use of domestic
raw materials for the textilegarment industry are eliminated;

Services in relation to
scientific
and
technical
consultancy;

5
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of

Joint ventures with a maximum
of 49 percent foreign capital are
allowed (with a gradual removal
of this restriction) in:

Repair

and

maintenance
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8

services for machines and
equipment (except for aircraft
and vessels); and

for goods, which have been
transported
by
foreign
shipping company);

Gaming.

Custom clearance services;
Container storage services;

Joint ventures with a maximum
of 50 percent foreign capital are
allowed (with a gradual removal
of this restriction) in:
V a l u e - a d d e d
telecommunication services
with network infrastructure
(excluding Internet access);

9

Market research services;

Healthcare.

Internet access services
for terminal clients having
network infrastructure (with
licensed telecommunication
service supplier in Vietnam);

Advertising services;
Express delivery services;
Film production, cinema and
film publication services (with
Vietnamese partners licensed
to provide such services in
Vietnam);
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Distribution;

V a l u e - a d d e d
telecommunication services
with network infrastructure
(excluding Internet access);

Joint ventures with maximum
of 51 percent foreign capital are
allowed (with a gradual removal
of this restriction) in:

Shipping services with a
commercial presence, which
does not entail the company
operating a fleet flying
the Vietnamese flag (e.g.
providing onshore facilities

Goods transport agencies
(without owning the means of
transportation) and storage
services;
Basic
telecommunication
services (including private
networks) with network
infrastructure
(with
a
telecommunication service
supplier licensed in Vietnam);

Internet access services
for terminal clients with
network infrastructure (with
a telecommunication service
supplier licensed in Vietnam);

Environmental services; and

10

11

Wholly
foreign-owned
enterprises are allowed in
almost all manufacturing sectors
(except where investment is
prohibited) and in the following
service sectors:

Aircraft
repair
maintenance services;

and

Joint
ventures
with
a
maximum of 70 percent
foreign capital are allowed and
are free to choose partners to
develop private networks service
without network infrastructure;

assets of over US$10 billion
at the end of the year prior to
the date of application;
In order to establish a
wholly
foreign-owned
financial company, finance
joint
venture
company,
wholly
foreign-owned
finance leasing company or
finance leasing joint venture
company, the foreign credit
agency has to own total
assets of over US$10 billion
at the end of the year prior to
the date of application.

Education;
Insurance; and

12

Foreign commercial banks
are allowed to establish a
commercial presence in Vietnam
in the forms of representative
offices, branches (of foreign
commercial banks), joint venture
commercial
banks,
whollyforeign owned banks, finance
leasing joint venture company,
wholly foreign-owned finance
leasing
company,
financial
joint venture company and
wholly foreign- owned financial
company.
In order to establish a branch
of a foreign commercial bank
in Vietnam, the parent bank
has to own total assets of
over US$20 billion at the end
of the year prior to the date of
application;
In order to establish a joint
venture bank or wholly
foreign-owned bank, the
parent bank has to own total

Branches of foreign banks
are allowed to receive bank
deposits in Vietnam Dong
without
limitation
from
Vietnamese legal entities
with which the bank has no
credit relationship.
Foreign credit agencies are
allowed to issue credit cards.

13

Food
catering
(including
restaurant
or
beverage)
services may only be provided
in conjunction with the building,
upgrading,
improving,
or
acquiring of a hotel;

14

The
maximum
duration
of joint-ventures for the
provision of shipping services is
5 years.
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4.1 INTRODUCTION

Chapter 4
INVESTMENT
Key Legislation
Law on Investment 67/2014/
QH13 dated 26 November 2014
(Law on Investment)
Law on Enterprises No. 68/2014/
QH13 dated 26 November 2014
(Law on Enterprises)
Commercial Law No. 36/2005/
QH11 dated 14 June 2005
Decree No. 118/2015 /NDCP dated 12 November 2015
implementing the Law on
Investment
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Direct investment in Vietnam is
primarily governed by the Law
on Investment, which came into
effect on 1 July 2015. The Law
on Investment does not make a
distinction between direct and
indirect investment. It provides a
roadmap for the conditions and
procedures of investing in Vietnam
and, by providing clearer rules
and shortening many licensing
procedures, has improved Vietnam’s
investment regulations. Together
with the improvements of corporate
governance rules introduced by
the Law on Enterprises, the legal
environment for investment in
Vietnam has become more regulated
but clearer and improved.

4.2 BUSINESS
There are two avenues available
to those wishing to make a direct
investment into Vietnam. They can
either establish a 100% foreignowned enterprise or enter into a joint
venture with local investors. Once
the investor has decided to set up
a 100% foreign-owned enterprise
or a joint venture, the next step is
to determine which business form
is the most appropriate for the
investment in question.

Foreign
investors
sometimes
express concerns over the concept
of one “legal representative” for a
company in Vietnam, as this is the
only person who can bind acts of the
company. More often than not, the
dismissal of the legal representative
becomes a long-term dispute
among many shareholders or a
third party who is surprised when
the director signing the contract is
actually not a legal representative.
The Law on Enterprises now
envisions that a company may have
more than one legal representative
and more than one chop, which
aims to remove counter-productive
conflicts regarding the removal of
a legal representative. This brings
Vietnam’s Law on Enterprises more
in line with the rest of the world.
Under the Law on Enterprises, there
are six possible business forms in
Vietnam:

4.2.1 Private
enterprises

This is an enterprise owned by one
individual who is liable for all losses
of the enterprise to the extent of
all of his/her assets. The private
enterprise may not issue any type
of securities. Each individual may
establish only one private enterprise.
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4.2.2 Partnership
This form of business has at least
two co-owners who jointly conduct
business under one name. These
co-owners must be individuals
and are liable for all losses of the
partnership to the extent of all of
their assets. The partnership may
not issue any type of securities. In
addition to the co-owners of the
partnership, this entity will include
capital contributing members whose
debt liability ratio will be equal to the
ratio of capital they have contributed
to the partnership.

4.2.3 One Member
Limited Liability
Company

This is an enterprise owned by
one organisation or individual. The
organisation or individual will be
liable for all debts and other property
obligations of the company within
the limit of the charter capital of the
company. The charter capital is the
capital that the owner has contributed
or undertaken to contribute in a
certain period of time and is stated
in the charter of the company. A onemember limited liability company
may not issue shares.
A one-member limited liability
company may increase its charter
capital through more investment
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from the owner or funds contributed
by other investors. However, the
company may not reduce its charter
capital. The owner may withdraw
their contributed capital from the
company only by way of assignment
of all or part of the charter capital of
the company to other organisations
and/or individuals.

4.2.4 Limited Liability
Company with Two or
more Members

This is an enterprise with at least
two co-owners, each of whom may
be an organisation or an individual.
The number of members must range
from two to fifty. The members of
the company will be liable for the
debts and other property obligations
of the enterprise within the amount
of charter capital of the company.
The share of capital contribution of
each member may be transferred.
A limited liability company with two
or more members may not issue
shares.
If a member fails to contribute capital
as undertaken and rescinded his/her
commitment, he/she is no longer
a member of the company and will
have his/her rights terminated. If a
member fails to contribute capital
in full and on time as committed,
he/she shall maintain the rights
proportional to his/her contributed

capital. The unpaid amount shall be
offered under a decision of the Board
of members.

4.2.5 Joint Stock
Company

This is an enterprise with the
following features:
the charter capital is divided into
equal portions with each portion
called a share;
shareholders
may
organisations or individuals;

be

the minimum number of
shareholders is three and there
is no restriction on the maximum
number of shareholders;
a shareholder is liable for
the debts and other financial
obligations of the enterprise
up to the amount of the
shareholder’s contributed capital
in the company; and
shareholders may transfer their
shares to others.
A joint stock company may issue all
types of securities to raise funds.

4.2.6 Corporate group
This is an enterprise composed of
a collection of companies having
close relations with each other

in the long term on the basis of
economic interests, technology,
or market and other business
objectives. A corporate group may
take the following forms: (a) parent
- subsidiaries; or (b) an economic
group (the structure of which is still
unclear).
In addition to the above forms of
business, foreign investors have
other options available to them,
such as branches and representative
offices. Please refer to Chapter
VI for our brief on branches and
representative offices for foreign
investors.

4.3 WHAT IS

A FOREIGN
INVESTOR?

Under Article 23 of the Law on
Investment, foreign enterprises are
defined as those which are established
abroad (foreign investor, F0 level) or
those which are locally incorporated
but 51% owned by foreigners (F1 level).
This Article presupposes that FIEs are
treated as “foreign enterprises” only
if foreign investors directly and/or
indirectly own equity through an FIE. A
foreign enterprise is at the F1 level if
foreign investors own up to 51%, and
the F2 level if they own at least 51% of
the equity.
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4.4 COMPARISON OF BUSINESS FORMS
Form

Limited Liability Company

Joint Stock Company

Partnership (LLC)

(JSC)

Issue
Number of
Investors
Organisational
structure

1

Issue
Convention
of meeting

2 – 50
Board Of

BOM

Members (BOM)
President

General Director
(GD)
Board of
Controllers (BOC)

Vote

Partnership

Form

GD
BOC (if there are
more than 11
investors)

Joint Stock Company

Partnership (LLC)

(JSC)

General

BOM:

GSM:

Subject to the

At least 2/3

1st convention;

1st convention: 51

company’s

65 per cent

per cent quorum

quorum

required;

are in attendance

BOM

required
2 convention

30 days later): 33

(held 15 days

per cent quorum

Board of Directors
(BOD)

later): 50 per

required;

nd

cent quorum
required

GD

3rd convention
(held 10

BOC (if one of the
shareholders is an
entity holding more
than 50 per cent or
more of total shares)

days later):

charter

2nd convention (held

Shareholders
Meeting (GSM)

GD

Partnership

BOM:

of the members

3rd convention (held
20 days later): no
quorum required
BOD:

no quorum

At least 3/4 or more

requirement

of the total members
are in

BOM:

BOM:

GSM:

BOM:

A majority vote
or at least 3/4
of the attending
members approve,
depending on
the resolution in
question.

65 per cent or
75 per cent
approval,
depending on
the resolution in
question.

51 per cent or 65
per cent approval,
depending on
the resolution in
question.

Key issues
should be
approved by at
least 75 per cent
of co-owners.
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Limited Liability Company

attendance

Share/

The company

The shares

For the first three

Co-owner must

capital

must be converted

must first be

years, the founding

obtain the

BOD:

contribution

into an LLC with

offered to the

shareholders must

approval of the

Majority vote (1
hand, 1 vote, with the
Chairman holding the
casting vote)

transfer

two or more

other investors.

obtain approval of

other co-owners.

restriction

members in case

the GSM before they

of share transfer.

can transfer their
shares to outsiders.
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Limited Liability Company

Joint Stock Company

Partnership (LLC)

(JSC)

Issue

Partnership

Restriction

GD cannot be

GD cannot be the GD

Co-owners

of Managers

related to:

of another company

cannot
concurrently

• members of

co-own another

BOM or the

partnership.

President

A capital

• any person who

contribution

has the right to

partner cannot

directly appoint

shares

Prohibited

OF A JOINT VENTURE (JV)
Advantages

company.

or the President.

Prohibited

Permitted

Prohibited

A foreign investor in a JV will have much

business area that does not allow 100 per

less control over the company than it would

cent foreign-owned enterprises.

in 100 per cent foreign-owned enterprises.

knowledge and contracts to the JV. In
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equity could hold more than 51%
voting rights if s/he holds shares
with preferential voting right. With
respect to LLC, the default majority
rule is still 65% “unless otherwise
provided by the Charter”.
This
effectively means that a simple
majority voting in an LLC could be
as low as 50.01% if the charter so
stipulates.

Disavandtages

JVs can be used to set up a company in a

The Vietnamese party can bring local

Unlike other countries, the concept
of “majority voting” under Vietnam’s
Law on Enterprise 2005 requires
65% voting rights, not 51%. The new
Law on Enterprises 2014 brings
JSC back in line with the rest of the
world (where majority voting means
51% and super-majority voting
means 65%). Please also note that
a shareholder holding less than 51%

up opportunities to renegotiate the
charter for the benefit of some the
shareholders, as well as allowing
more investors to buy shares in a
company. It is expected that foreign
investors would be less surprised
when dealing with the laws of
Vietnam.

4.5 ADVANTAGES AND DISADVANTAGES

manage the

authorized people

Issue of

The quorum required to hold a
board meeting for limited liability
companies or joint stock companies
will be reduced from 75% to 65%.
While this change has not affected
existing companies with their current
charters depending on how those
charters were drafted, it opened

particular they will speak the local language
and have the personal connections
necessary to navigate the myriad of legal
and administrative regulations.

Disagreements can and often do arise
between local and foreign parties in a JV.
Arguments tend to occur when the foreign
investor tries to increase its share in the
company. If the dispute cannot be resolved,
the company may have to be wound up at a
significant cost to all involved.

As a general rule foreigners cannot own
land in Vietnam; however, a JV may be
entitled to land use rights if the Vietnamese
party contributes such rights as a capital
contribution.
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4.8.1 The project is not

4.6 INVESTMENT

BY WAY OF
CONTRACT

The Law on Investment also
recognizes foreign investment in
the form of a business cooperation
contract (“BCC”). An investor is
permitted to sign a BCC in order
to cooperate in production and to
share profits or products, as well as
undertaking other forms of business
cooperation.
Investors and project management
companies are permitted to
sign public–private partnership
(“PPP”) contracts with competent
authorities to execute an investment
project to build new infrastructural
works, to improve, upgrade, expand,
manage, and operate infrastructural
works, or to provide public services.

on invested capital and investment
sectors:
The project investor is not
required to apply for an
investment
registration
certificate; and
The investor of the following
projects is required to apply
for an investment registration
certificate:
The project is subject
to the issuance of a decision
on investment policies by the
National Assembly, the Prime
Minister, and the People’s
Committees of provinces.
The project is not subject
to the issuance of a decision on
investment policies.

An IRC is not required in the
following cases:
Investment
projects
of
Vietnamese investors;
Investment projects in which less
than:
51% of charter capital is held
by foreign investors, or the
majority of the general partners
are not foreigners if the business
organisation is a partnership;
51% of charter capital is held
by the business organisations
mentioned in (i);
51% of charter capital is
Type

4.7 TYPES OF
Under the Law on Investment,
investment projects are classified
into the following categories based

Some investment projects must
undergo the procedures for the
issuance of an IRC either with or
without the competent authority
issuing a decision on investment
policy.

a.

I.
b.

c.
d.
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4.8.2 The procedure for
issuance of an IRC

The issuance of an IRC is based
on the size and type of the project.
There are three types summarized
as follows:

Description

4.8 INVESTMENT

REGISTRATION
CERTIFICATE (“IRC”)

INVESTMENT
PROJECTS

subject to issuance of
IRC

held by foreign investors and
the
business
organizations
mentioned in (i).
Investment
is
made
by
contributing capital, buying
shares, or buying capital
contributions
of
business
organizations.
However, any investor who wishes
to obtain an IRC for a project
mentioned in (i) or (ii) may follow the
procedures for issuance of an IRC.

Projects that have significant effects on the environment
or will potentially have serious effects on the environment,
including: nuclear power plants; projects that change the
purposes of land in national parks, wildlife sanctuaries,
landscape sanctuaries, experimental forests of 50 hectares
or larger; headwaters protective forests of 50 hectares
or larger; protection forests meant for protection against
wind, sand, waves, land reclamation, environmental
protection of 500 hectares or larger, production forests of
1,000 hectares or above;
Projects that change the purposes of land intended for
rice cultivation with two or more crops of 500 hectares or
larger;
Projects that require relocation of 20,000 people or more in
highlands; 50,000 people or more in other areas; and;
Projects that require special policies decided by the
National Assembly

Authority

Time limit

National

No set

Assembly

time limit
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Authority

Time limit

Type

Description

Authority

15 days

a. The following projects regardless of capital sources:

from the

Projects that require relocation of 10,000 people or more

date of

in highlands; 20,000 people or more in other areas;

receipt

Construction and operation of airports; air transport;
Construction and operation of national seaports;

No

Petroleum exploration, extraction, and refinery;

investment

Betting and casino services;

IV.

Cigarette production;

Investment projects other than type I, II, or III

b. Projects not mentioned in (a) in which investment is VND 5
c.

decided
type

processing zones, and specialized sectors in economic zone;
II.

policy is
upon in this

Development of infrastructure of industrial parks, exportConstruction and operation of golf courses;

Time limit

Prime
Minister

No set
time limit

of the
complete
application
file. 15
days from
the date
of receipt
of the
complete

billion or above;

application

Projects of investment of foreign investors in sea transport,

file.

provision of telecommunications services with network
infrastructure; afforestation, publishing, journalism,

4.8.3 The application

establishment of wholly foreign-invested science and

dossier

technology organizations or science and technology
companies; and
d.

The application dossier needs to
be submitted online via https://
dautunuocngoai.gov.vn/fdi before
being submitted in person.

Other projects subject to issuance of decisions on investment
policies by the Prime Minister as prescribed by law

a.

Projects that use land allocated or leased out by the State
without auction or bidding or transfer; projects that require
changes of land purposes;

b.

Projects that use technologies on the List of technologies
restricted from transfer prescribed by regulations of law on

III.

technology transfers.
The investment policies of investment projects in section (a)
executed at industrial parks, export-processing zones, hitech zones, and economic zones in conformity with planning
approved by competent authorities are not subject to approval
of the People’s Committees of provinces.
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35 days from
The People’s
Committee

the date of
receipt of the
investment
project file

With respect to all types of
investment projects, the IRC
application
dossier
includes
documents relating to the following:
Written request for permission to
execute the investment project;
Copy of the ID card or passport
(if the investor is an individual);
a copy of the Certificate of
establishment or an equivalent
paper that certifies the legal

status of the investor (if the
investor is an organisation);
Investment
proposal
that
specifies the following: investor(s)
in the project; investment
objectives; investment scale;
investment capital; method
of raising capital; location and
duration of investment; labor
demand; requests for investment
incentives; assessment of socioeconomic effects of the project;
Copies of financial statements of
the last two years of the investor
or commitment of the parent
company to provide financial
support, or commitment of
financial institutions to provide
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financial support or guarantee for
investor’s financial capacity, or
description of investor’s financial
capacity;
Demand for land use; if the
project does not use land
allocated, leased out by the State,
or is not permitted by the State
to change land purposes, then
a copy of the lease agreement
or other documents certifying
that the investor has the right to
use the premises to execute the
project shall be submitted;
Explanation for application of
technologies to the project
(if any); and
The
business
cooperation
contract (if the project is executed
under a business cooperation
contract).
Depending on the case, some other
documents may also be required.

4.9 INVESTMENT

INCENTIVES AND
RESTRICTIONS

Based on the master plans of
industrial sectors and strategies for
socio-economic development for
each period, and the requirements
of international treaties of which
the Socialist Republic of Vietnam
is a member, the Government will
52 LNT&Partners
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issue, amend and add to the list of
investment incentive sectors, the
list of sectors in which investment
is conditional, the list of sectors in
which investment is prohibited, and
the list of geographical areas for
investment incentives.

4.10 LIST OF

SECTORS IN WHICH
INVESTMENT IS
PROHIBITED
Investment in the following sectors
is prohibited:
Trade in narcotic substances
specified in Appendix I of the Law
on Investment;
Trade in chemicals and minerals
specified in Appendix II of the
Law on Investment;
Trade in specimens of wild
flora and fauna specified in
Appendix 1 of the Convention
on International Trade in
Endangered Species of Wild
Fauna and Flora; specimens of
rare and/or endangered species
of wild fauna and flora in Group I
of Appendix 3 hereof;
Prostitution;
Human
trafficking;
trade
in human tissues and body
parts; and

Business pertaining to human
cloning.
The manufacture and use of products
specified in Appendix 1 through 3 of
the Law on Investment for analysis,
testing, scientific study, healthcare,
manufacture of pharmaceutical
products, criminal investigation,
national defense and security are
specified below:
Permission for production and
use of narcotic substances
specified in Appendix 1 of the
Law on Investment are specified
in regulations of the Government
on the list of narcotic substances
and precursors, the Single
Convention on Narcotic Drugs
1961, and the United Nations
Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic
Substances 1988;
Permission
for
production
and use of chemicals and
minerals specified in Appendix
1 of the Law on Investment
are specified in regulations of
the Government management
of
controlled
chemicals
under the Convention on the
Prohibition of the Development,
Production, Stockpiling and Use
of Chemical Weapons and on
their Destruction, instructional
documents
of
Rotterdam

Convention on the Prior Informed
Consent Procedure for Certain
Hazardous
Chemicals
and
Pesticides in International Trade;
Permission for the use of specimens
of wild flora and fauna specified in
Appendix 3 of the Law on Investment
is specified in regulations of the
Government on management of rare,
endangered wild flora and fauna,
and the Convention on International
Trade in Endangered Species of Wild
Fauna and Flora (CITES).

4.11 Investment

Projects Subject
to Investment
Incentives

Beneficiaries
of
incentives include:

investment

Investment projects in
following business sectors:

the

High-tech activities, high-tech
ancillary products; research and
development;
Production of new materials,
new energy, clean energy, and
renewable energy; production of
products with at least 30% value
added; energy-saving products;
Production of key electronics,
mechanical products, agricultural
machinery, cars, car parts;
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shipbuilding;
Production of ancillary products
serving the textile and garment
industry, leather and footwear
industry, and the products in
Point c of this Clause;
Production of IT products,
software products, and digital
content;
Cultivation, processing of
agriculture products, forestry
products, aquaculture products;
afforestation
and
forest
protection; salt production;
fishing and ancillary fishing
services; production of plant
varieties, animal breeds, and
biotechnology products;
Collection, treatment,
recycling of waste;

and

Investment in development,
operation,
management
of
infrastructural
works;
development of public passenger
transportation in urban areas;
Preschool
education,
compulsory education, and
vocational education;
Medical examination and
treatment;
production
of
medicines, medicine ingredients,
essential medicines, medicines
for prevention and treatment of
sexually transmitted diseases,
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vaccines,
biological,
herbal
medicines, orient medicines;
scientific
research
into
preparation technology and/or
biotechnology serving creation
of new medicines;
Investment in sport facilities
for the disabled or professional
athletes;
protection
and
development of cultural heritage;
Investment in geriatric centers,
mental health centers, treatment
for agent orange patients;
care centers for the elderly,
the disabled, orphans, street
children;
People's
credit
funds,
microfinance institutions.
Investment
following
divisions:

projects in the
administrative

Administrative divisions in
disadvantaged area or extremely
disadvantaged areas;
Industrial parks, exportprocessing zones, hi-tech zones,
economic zones.
Any project in which the capital
investment is at least VND 6,000
billion, or at least VND 6,000
billion disbursed over 03 years
from the day on which the IRC or
decision on investment policies is
issued;

Any investment project in a
rural area that employs at least
500 workers; and
High-tech companies, science
and technology companies,
and science and technology
organizations.

4.12 LIST OF

SECTORS IN WHICH
INVESTMENT IS
CONDITIONAL
Sectors in which investment is
conditional are those listed in the
Law No. 03/2016/QH14 dated
November 22, 2016 on amendment
and supplement to Article 6 and
Annex 4 on the list of conditional
business lines stipulated in the Law
on Investment and international

treaties to which Vietnam is a
member.
In addition to the sectors mentioned
above, sectors in which investment
is conditional include those in
the schedule for implementation
of
international
requirements
stipulated in international treaties
to which the Socialist Republic of
Vietnam is a member. Where an
enterprise with foreign-owned
capital is in a sector in which
investment was unconditional but
during the course of investment
activity, the list of sectors in which
investment is conditional was
amended to include the relevant
sector, the investor will be permitted
to continue its investment activity in
that sector.
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This chapter was revised and updated by
Mr. Bui Ngoc Hong
Founding Partner
Email: hong.bui@LNTpartners.com

Practice areas

Industry coverage

• Compliance
• Foreign Investment
• Corporate, M&A
• Employment/Labour
• Dispute Resolution

• Funds & Private Equity

• Distribution/Retail
• Franchise
• Manufacturing
• Education
• Health care and Pharmaceutical

Profile
Mr. Hong is a partner in charge of the
firm’s Corporate practice group. He
has advised foreign investors on all
aspects of investment in Vietnam,
from establishing a business, asset/
company
acquisition,
business
restructuring, to operational issues
such as employment, corporate
governance, contractual matters and
dispute settlement.

Mr. Hong is a frequent contributor to
local and regional business publications,
and a regular speaker at conferences
and seminars on foreign investment,
and M&A and restructuring. Prior to
joining LNT & Partners, Mr. Hong was a
Senior Associate at a ‘Magic Circle’ firm.

Membership

Education

• Vietnam Bar Federation

• LL.M. (Nagoya University, Japan) • Vietnamese

• HCMC Bar Association
• Inter-Pacific Bar Association
• International Bar Association
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• LL.B. (HCMC University of Law,
Vietnam)

Languages
• English
• Japanese

What LNT can
do for you
LNT & Partners has been behind
some of the largest investment and
commercial transactions in Vietnam,
bringing in for the country billions
of dollars’ worth of investment. Our
experience ensures that our clients
receive the most practical and
commercially feasible advice when
setting up their business in Vietnam.
We have assisted clients in various
industries, from manufacturing,
trading and distribution, to logistics,
education, professional consultancy
services, as well as real estate and
infrastructure in their business
venture in Vietnam.
A few highlights of our Foreign
Investment work include:
Successfully obtained a special
licence to open a second retail
outlet for a wholly foreign owned
retailer. This type of licence is
very difficult to obtain since
the investor must satisfy the
Economic Needs Test or qualify
for an exemption.
Advised Adventus Holdings on its
development of a 5-star resort

in Da Nang via a local partner.
LNT advised Adventus on all
stages of the transaction, from
setting up a joint venture with
the local partner, to conducting
due diligence on the land and
the project, and all advisory work
regarding the land acquisition
and financing issues.
Advised a 100% foreign owned
construction company on all
aspects of their operation in
Vietnam. LNT inter alia obtained
licences/sub-licences/permits
for the client’s business activities
and worked with the authority
on issues relating to enterprise
registration information.

Key contacts:
Mr Tran Thai Binh
Managing Partner (binh.tran@lntpartners.
com)
Mr Bui Ngoc Hong
Partner (hong.bui@lntpartners.com)
Ms Hoang Nguyen Ha Quyen
Partner (quyen.hoan@lntpartners.com)
Dr Nguyen Anh Tuan
Partner (tuan.nguyen@lntpartners.com)
Mr Nguyen Xuan Thuy
Partner (thuy.nguyen@lntpartners.com)
Ms Vu Thanh Minh
Partner (minh.vu@lntpartners.com)
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Key Legislation
Chapter 5
MERGERS
AND
ACQUISITIONS

WTO Commitments of Vietnam
Bilateral treaties and regional treaties to which Vietnam is a party
Law on Investment No. 67/2014/QH13
Law on Enterprises No. 68/2014/QH13
Decree No. 96/2015/ND-CP stipulating in details a number of articles of
the Law on Enterprises
Decree No. 78/2015/ND-CP on business registration
Law on Securities No. 70/2006/QH 11 and amended Law No. 62/2010/
QH12
Decision No. 88/2009/QD-TTg promulgating the regulations on capital
contributions and purchase of shares by foreign investors in Vietnamese
enterprises
Decision No. 58/2012/ND-CP stipulating in detail and guiding the
implementation of a number of articles of the Law on Securities and the
amended Law
Decree No. 163/2018/ND-CP on corporate bond
Decree No. 60/2015/ND-CP amending Decree No. 58/2012/ND-CP on
providing specific provisions for the implementation of certain articles of
the Law on Securities and the Law on amending and supplementing a
number of articles of the Law on Securities
Decree No. 01/2014/ND-CP on foreign investors' purchase of shares of
Vietnamese credit institution.
Decree No. 09/2018/ND-CP dated January 15, 2018 guidelines for the
Law on Commerce and the Law on Foreign Trade Management regarding
sale of goods and other activities directly related to sale of goods of
foreign investors and foreign-invested business entities in Vietnam.
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5.1 OVERVIEW OF

M&A IN VIETNAM

M&A activities in Vietnam have seen
steady growth since 2007 when the
country officially became a member
of the World Trade Organisation
(WTO). More than 4,350 M&A
transactions totaling USD 48.8
billion were completed in Vietnam
in the past decade (2008-2018)1. In
2017, total transaction value was
estimated at USD 8.6 billion, which
more than doubled the 2013 figure
of USD 4 billion2. Food and beverage
is considered to be the most
attractive sector to dealmakers,
followed by the pharmaceuticals and
life sciences, and real estate3.
The recent M&A trend however
shows an increase in value while
a decrease in the number of
transactions. This may partly be
explained by the fact that high
interest rates amidst economic
and financial crises have led to a
considerable presence of distressed

assets in the country. Meanwhile,
most domestic companies rely on
loans as mobile capital and, in certain
cases, to create fixed assets. This
offers opportunities for investors,
including multinational companies
(MNCs) and private equity funds, to
penetrate Vietnam through M&A.
By way of summary, the following
can be observed of Vietnam’s M&A
landscape:
First, as a commercial centre
Vietnam is still in the process
of maturing and the majority of
enterprises are still considered
small
or
medium-sized.
Therefore, the average M&A
transaction
value
typically
falls within the USD 5-20
million bracket. One of the
most challenging factors for
foreign investors is the (lack of)
transparency of Vietnamese
enterprises.
The spirit and
commitment in complying and
ensuring transparency after
"closing the transaction" is
an obstacle which must be

1

NA, ‘Vietnam witnesses over 4,350 successful M&A deals in 10 years’ (Vietnam Investment
Review, 24 December 2018) <https://www.vir.com.vn/vietnam-witnesses-over-4350successful-ma-deals-in-10-years-64807.html>

2

KPMG, Pursuing M&A in Vietnam <https://home.kpmg/content/dam/kpmg/vn/pdf/
publication/2018/MA2018/Pursuing%20MA%20in%20Vietnam%20Final%202018%20EN.PDF>
p7

3

Ibid p 8

60 LNT&Partners

overcome in order to attract
and retain investment flows.
Due to the transparency issue,
investment funds currently only
invest in leading companies.
This creates a paradox whereby
competition among investors
in the same segment and the
cost of capital for investors both
increase. This creates issues
for smaller businesses and
inhibits their growth potential as
they cannot yet gain access to
investment capital.
Second,
Vietnam’s
M&A
landscape is fraught with legal
and administrative barriers,
including a lack of transparency
owing to insufficient disclosure of
information of target companies.
Furthermore, a lack of clarity
on applicable investment laws
has unnecessarily prolonged
transactions,
as
well
as
creating a need to seek thirdparty assistance to reconcile
differences caused by this lack of
clarity.
Third,
although
Vietnam’s
accession
to
the
WTO
Commitments has opened the
doors for foreign buyers of local
companies in many business
sectors, multiple restrictions
on foreign investors remain,
4

particularly in those sectors
that are still restricted or not
committed under Vietnam’s
market-opening roadmap to
foreign investment.

5.2 LEGAL

FRAMEWORK
From 2006, investment activities,
including those by foreign investors,
are primarily governed by the Law on
Enterprises, the Law on Investment,
the Law on Securities, the Law on
Competition, and other specific legal
instruments. In 2014, important
reforms of the Law on Investment
and the Law on Enterprises had
a considerable impact on M&A
transactions
involving
foreign
investors.
The following are some of the key
legal developments which have
produced and are expected to
produce positive impact on M&A
transactions:
A new Law on Competition will
come into force in July 2019
to replace its 14-year-old
predecessor. Significant changes
are introduced in an attempt to
improve the legal framework
governing competitive activities
in Vietnam4. We expect that

Please refer to Chapter 9 for more details on the new Law on Competition.
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a Decree providing detailed
guidelines on the new Law on
Competition will be issued in
early 2019.
The Law on Enterprises 2014 and
the Law on Investment 2014 are
being reviewed and amendments
in respect of management
aspects are expected to be
issued in 2019.
Decree No. 163/2018/ND-CP
on corporate bond clarifies the
procedure and management
method for bond issuance.
An amendment to the Law on
Land is effective from 01 January
2019.
Decree No. 09/2018/ND-CP
provides key criteria which
the authority will take into
account when assessing foreign
investment into the commercial
sectors which are not mentioned
or committed in Vietnam’s WTO
Commitments, such as some
specific
logistics
activities,
e-commerce, promotion, auction,
leasing.
The Ministry of Planning and
Investment has given foreign
investors
more
favourable
treatment in accordance with the
bilateral agreements between
Vietnam and other countries such
62 LNT&Partners

as the Vietnam Japan Economic
Partnership
Agreement
(EPA) and the Agreement on
Promotion and Protection of
Investment. Foreign investors
are now allowed to invest in
some
conditional/restricted
sectors in Vietnam such as
logistics, machinery leasing, and
e-commerce.

Under the current law, if parties
to an M&A transaction have
a combined market share,
as defined in the Law on
Competition, of between 30% to
50% of the relevant market, they
are required to notify and obtain
approval from the Vietnam
Competition
Administration
Department (“VCAD”) before
conducting the transaction. If
the post-transaction combined
market share of the participants
exceeds 50% of the relevant
market, the transaction will
be prohibited.
An individual
exemption may be granted if
the conditions stipulated in
the Law on Competition are
satisfied. Penalties applicable to
violations of competition law are
significant5.

The CPTPP has just come into
effect and we opine that this
document would have a positive
impact on investment and M&A
transactions in Vietnam.
Both domestic and foreign M&A
transactions must be conducted in
accordance with the following legal
requirements and instruments:
Mechanism of transactions,
amendments
to
licences/
certificates and post-transaction
management
of
target
enterprises are stipulated in the
Law on Enterprises and relevant
regulations, including Decree No.
96/2015/ND-CP and Decree No.
78/2015/ND-CP.
Investment
registration
is
required only if the foreign
investor holds at least 51%
of the target’s capital, or
acquires
shares/capital
in
foreign enterprises conducting
conditional business lines.

M&A transactions relating to
shares/securities
of
public
companies, listed companies,
investment funds and securities
companies must comply with
specific requirements of the
Law on Securities and relevant
regulations.
M&A transactions in special
sectors such as banking, finance
5

and insurance must be conducted
in accordance with the specific
laws and regulations. In addition
to satisfying the conditions for
new
members/shareholders
after the transaction, approvals
of the transaction by the
authority in charge are almost
always required.
Despite the State’s promotion
of foreign investment, certain
restrictions against foreign investors
have not been removed:
Restrictions
on
foreign
investment, mostly in the form
of foreign ownership caps, still
apply to many business lines,
such as airplanes, air traffic, et
cetera.
Under Decree No. 60/2015/
ND-CP on foreign ownership of
shares/capital in Vietnamese
companies,
if
the
target
company is a public company,
investment fund or securities
company in which foreign
ownership is restricted by an
international treaty to which
Vietnam is a member or by
the laws of Vietnam, then this
restriction must be complied

However, please note that under the new Law on Competition, the notification threshold has
changed and the parties should instead notify the National Competition Committee. Please refer
to chapter 9.2.3. for more details.
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with when merging with or
acquiring such company. On
the other hand, there are no
regulations on foreign ownership
of shares/capital in non-public
companies. Foreign investors
shall conduct research into each
business line of the target to
ascertain the permissible rate
foreign ownership of shares/
capital before conducting the
investment projects in Vietnam.
In
terms
of
notification
requirements, if the foreign
investor
acquires
shares
/capital in:
a public company, then
there are no regulations
stipulating that notice about the
change in shareholders should
be made;
a non-public company,
the target company may be
required to notify the Business
Registry Office of the change
in shareholders. If the foreign
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investors buy 51% or more of
shares/capital, or invest in one
of the conditional business
lines, then the investor will be
required to conduct investment
registration
procedures.
The basis for calculating the
“market share” in relation to
an “economic concentration”
is not clearly addressed in
the Law on Competition and
related regulations. Therefore,
implementing this requirement
in M&A transactions has not
been efficiently conducted by
the VCAD.
The current Vietnam Accounting
System (the “VAS”) has generally
been perceived as being of lower
standards than the International
Financial Reporting Standards
(“IFRS”). Unless and until the
VAS aligns itself more closely
with the IFRS, financial due
diligence exercises will be
adversely affected. Furthermore,
regulations on capital gains tax,

especially with respect to double
tax agreements, should be
conducted by a professional tax
advisor.
The roadmap of 2016-2019
forecasts the intention of the country
to sustain further development of
M&A activities, especially in project
transfer transactions.
Although the country is still far
from establishing directions similar
to those of Asian global financial
centres such as Hong Kong or
Singapore, investors will be pleased
to know that positive reforms are
underway to reflect Vietnam’s
shifting economy.

5.3 TYPES OF M&A

Transaction);
Assigning investment project to
a new investor (Project Transfer
Transaction);
Subscribing to or purchasing a
part or all of the shares/capital
contribution in a company
(Capital Transaction). Please
be noted that acquisition via
equitisation of State Owned
Enterprises in Vietnam is
also considered a Capital
Transaction; and
Merging or consolidating own
companies into one company
or dividing or separating to
incorporate new companies
(Restructuring Transaction).

TRANSACTIONS

5.4 KEY ISSUES

M&A transactions can be conducted
by way of one or a combination of
the following methods:

5.4.1 Significant issues

Acquiring
assets/properties
in a target company (Assets
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Assets Transaction
Item

and Project Transfer

Capital Transaction

Transaction

Transaction

and Project Transfer

Capital Transaction

Transaction

Restructuring
Transaction

With respect to non-

With respect to a

Depending on the

Capital gains tax may

Generally, no tax may

no licence/approval

public companies, if

merger transaction, the

types of assets and

be imposed unless

arise from this kind of

on the acquisition

the foreign investors

following requirements

transferred projects,

otherwise provided by

transaction.

is required unless

buy no more than 51%

apply:

the following taxes

relevant Double Tax

the asset ownership

of the target’s shares/

may arise:

Avoidance Agreements

registration with the

capital, or does not

State Authorities is

invest in any of the

required.

conditional business

(a) Registration of the
transaction with the

(a) Corporate income

State Authorities;

tax against sellers;

lines, the transaction

(b) Vietnam

will not be subject to

Competition

any requirement.

Authority’s approval6;

(as stipulated in the

However, if the new

(c) other State

fees in relation to

Law on Investment)

shareholders are

Authorities’ approval.

the transfer of asset

apply:

foreign investors, the

Transaction: the
following requirements

(a) Submission of a

company shall notify

Taxation

(b) Value-added tax;
and/or
(c) Other taxes and

ownership or change
of method of using

the State Authorities.

With respect to

assets (e.g., from land

transaction with the

If the foreign investors

a consolidation

allocation to land

State Authorities; and

acquire 51% or more

transaction, the

lease).

dossier about the

(b) Other State
Authorities’ approval.

of shares/capital, or
invest in one of the
conditional business
lines, the company

following requirements
apply:
(a) Registration of the
transaction with the

shall conduct the

State Authorities;

investment registration

(b) Other State

procedure according
to Article 26 of the

Authorities’ approval.

Law on Investment
and notify the State
Authorities.

6

Assets Transaction
Item

Assets Transaction:

Project Transfer

Licensing/
Approval

Restructuring

Under the new Law on Competition, this Authority’s name is to be changed to the National
Competition Committee.
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5.4.2 Restrictions and
openings to foreign
investment via M&A

to other WTO members via a phased
schedule of market openings.

Restrictions on foreign investment
are provided in (i) the international
treaties to which Vietnam is a party
and (ii) Vietnam’s domestic laws.

In addition to the WTO Commitments,
Vietnam has agreed to and is
currently
negotiating
multiple
bilateral and regional treaties to
further open up its economy to
foreign investments.

Since its accession to the WTO
on 11 January 2007, Vietnam has
undertaken to open up its economy

With
respect
to
domestic
regulations, from time to time,
the Vietnamese Government may
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exercise its discretion to open up
certain business sectors to foreign
investors to a more liberal level than
that committed to under relevant
international treaties. For example, in
January 2014, via Decree 01/2014/
ND-CP, the Vietnamese Government
provided greater opportunities for
foreign investors to purchase shares
in Vietnamese credit institutions
and in special cases even 100% of
the shares.
As a result of legal reforms, foreign
investors are now allowed to own
100% of shares in many areas, and
the procedures for the acquisition
of shares are simpler and the time
required is shorter than they were
before the Law on Investment 2014
and the Law on Enterprises 2014
took effect.

5.5 M&A PROCESS
5.5.1 Letter of intent,
NDA and Term sheet

Before
conducting
an
M&A
transaction,
the
following
documents are normally executed:
i.

Letter of intent: this document is
submitted by the purchaser to the
seller stating the former’s intent in
the M&A transaction in question.

ii. Non-disclosure
(“NDA”): this
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agreement
document is

executed by the parties to the
M&A transaction, viz, normally
the purchaser, buyer and the
target company. This document
states that all parties to the
transaction must keep all related
confidential information strictly
confidential. The NDA will not be
terminated unless the parties so
agree.
iii. Term sheet: this document is
executed to set out the general
terms and conditions of the
M&A transactions, as well as the
estimated schedule.

5.5.2 Due Diligence
5.5.2.1 Roles of Due Diligence
Normally, an M&A transaction will
be conducted after and subject to
the results of the following key due
diligence exercises:
Legal due diligence, to be carried
out by a professional law firm;
Financial due diligence, to be
carried out by a financial adviser;
Tax due diligence, to be carried
out by a tax consultant; and
Business due diligence, to be
carried out by a market research
and business adviser.
For legal due diligence, investors
should expect to be provided with

an overall picture of the target
company’s legal obligations
and responsibilities, including
matters such as:
Factors restricting the proposed
transaction (e.g., business lines
in which foreign investment is
restricted);
Legal responsibilities of the
target company or the subject
of the M&A transaction (i.e.,
transferred asset and project)
that the purchaser will assume
upon the completion of the
transaction;
Key legal terms and conditions
of
the
M&A
transaction
(representations and warranties,
conditions precedent, covenants,
liabilities, etc.).
The importance of comprehensive
legal and financial due diligence
before acquiring an enterprise
cannot be overstated. If competently
done, due diligence will tell the
investor what they are buying into
and whether it is worth the money
and risk. On the other hand, if the due
diligence exercise is done incorrectly,
the investor may find that they have
paid the wrong person or worse,
breached the law.
In addition, bearing in mind that
many local target companies have
experienced a period of overheated

growth, the risk of inflated assets
or bad debts is generally high. It
is, therefore, essential to closely
assess and scrutinise all relevant
transaction documents.

5.5.2.2 Common problems
The due diligence process in Vietnam
is not as straightforward as it is
in more developed economies.
Common problems that may arise
during this process include:
the lack of public registries
(meaning it is time-consuming
to find information which
could be found online almost
instantaneously
in
other
countries);
a lingering culture of secrecy
that can result in state secrecy
laws being invoked when stateowned enterprises are involved;
inadequate or non-existent
establishment
documents
for older corporate entities
that were established before
a comprehensive regulatory
system existed;
the
record-keeping
and
accounting practices are not
what investors may expect to
find in more developed business
environments, making the task
of verifying a target’s compliance
status even more difficult; and
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the unearthing of concealed
obligations of the target
(commonly in the form of a
related party transaction and
off-balance transactions) –
particularly in domestic, familyowned companies.
In practice, many Vietnamese
companies are not familiar with the
concept of due diligence and may be
hesitant to provide full disclosure.
The key point to take from this
section is that due diligence is crucial.
In particular, the purchaser and
its advisers should be particularly
cautious of any unwillingness by the
other party in making full disclosure.

5.5.3 Execution

of Transactional
Documents

Upon completion of the due diligence
process, the transaction documents
will be prepared by the parties to
the M&A transaction. Common
documents in an M&A transaction
include:
i.

Assets/Project/Shares
Tr a n s f e r / S u b s c r i p t i o n
Agreement: normally, in some
larger or sensitive transactions,
a short form of this agreement
is prepared for submission to the
State Authority;
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ii. Shareholders’ Agreement: there
is no Vietnamese legal provision
that recognises the validity
of shareholders’ agreements.
Therefore, key terms and
conditions of this document
should be reflected in the
charter of the target company,
and arbitration before a tribunal
that is familiar with this kind of
document should be chosen as
the venue for dispute resolution;
iii. Amended charter of the target
company: this document would
be drafted in accordance with
the shareholders’ agreement. If
the purchaser does not acquire
a majority stake in the target
company, the amended charter
should be considered and drafted
carefully so that the purchaser
can manage the target company
after the transaction; and
iv. Other
relevant
documents:
subject to the type of M&A
transaction in question, the
parties may execute other
relevant documents such as a
technology transfer agreement,
a
management
consulting
service agreement, a licensing
agreement,
a
franchise
agreement,
an
exclusive
distribution agreement and/
or labor agreements with key
personnel. These documents

are executed on or before
the completion of the M&A
transaction
and
may
be
considered a condition precedent
of the transaction.
We also acknowledge that certain
transactions cannot be concluded
due to the parties’ failure to agree
on the salient terms and conditions.
Therefore, a full set of documents
(including the abovementioned
documents) should be negotiated
and executed at the same time.

5.5.4 Closing
Transaction documents should set
out a schedule of completion for
the M&A transaction along with a
number of condition precedents.
If completion cannot happen, the
M&A transaction can be terminated
by either the purchaser or seller
with or without compensation. The
completion process of the M&A
transaction is very important since
the payment is made at this time. A
checklist for completion is normally
prepared and checked to ensure that
all conditions precedent have been
satisfied or waived by the purchaser.

5.5.5 Covenants
In certain M&A transactions,
licences, permits or obligations of
the seller/target company may not
be transferred and/or available at

closing. Therefore, the transaction
documents should identify and
provide for specific covenants that
shall be performed after completion.
Considering the risks at this stage,
the transaction documents should
provide for appropriate methods
to ensure that the seller/target
company will carry out these
tasks after the purchase price has
been paid.

5.5.6 Capital gains tax
Under tax law, capital gains tax may
apply regardless of completion of
the transaction and time of closing.
The amount of tax shall depend on
the type of transaction (i.e. capital,
share or assets transfer) or legal
status of the seller (i.e. individuals
or legal entities) and normally fall
into two types, viz. (i) 20% of the
income arising out of the transaction
or (ii) 0.1% of the total value of
the transaction. The law normally
requires that the tax be declared and
paid by closing. , such issues should
be taken into account and subject to
appropriate advice from tax advisor.
In practice, we have encountered
a number of M&A transactions in
Vietnam that have been challenged
by the tax authorities. These M&A
transactions
were
conducted
overseas but related to properties/
companies in Vietnam: issues
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arose as to personal capital gain
tax applicable to individual seller
and hidden capital gain tax relating
to real estate owned by the target
company.

5.6 KEY NOTES

IN RELATION TO
EACH TYPE OF M&A
TRANSACTION

be willing to take on the risk
associated with the transaction.
The legal framework governing
Project Transfer Transactions
is very general and vague.
Therefore,
in
practice,
a
Project Transfer Transaction
may be structured as an
Assets Transaction or Capital
Transaction.

5.6.1 Assets

Restrictions applicable to foreign
investment in land in Vietnam
should be taken into account.

For Assets Transactions and Project
Transfer Transactions, the following
should be taken into account:

Tax obligations arising out of this
kind of transaction, including but
not limited to value added tax
and corporate income tax, should
be taken into account.

Transactions and Project
Transfer Transactions

The transfer of real estate is
complicated due to the need
to deal with multiple laws
and regulations that may not
necessarily be consistent. In
such
cases,
explanations
and confirmations by State
Authorities should be sought.
In some Assets Transactions, the
purchaser may have to deal with
mortgage/pledge transactions
between the seller and the bank
in relation to the transferred
assets. Such arrangements may
be difficult, as banks may not
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5.6.2 Capital
Transactions

The following key issues create
challenges in Capital Transactions:
Outcomes of the due diligence
exercise(s) are limited and
may not meet the purchaser’s
requirements.
The laws of Vietnam on this
matter are quite general and
vague (e.g. the investment
procedures after the Capital
Transaction, the structure of

payment, and business lines
of the target company as a
domestic company). Therefore,
the investor may have to seek
explanation and confirmation
from the State Authorities;
Tax and management issues of
the target company may create
significant risks.
Restrictions of the laws on
business lines of the target
company set out in the WTO
Commitment and other treaties
should be considered and, where
restricted, should be dealt with
by structuring the deal.
Vagueness of the laws on
structure of payment of the
transferred
amount
(e.g.,
whether payment via escrow
account is acceptable or not)
also creates difficulties for the
purchaser.

The laws are silent on the
calculation of the value of shares
of companies participating in
this type of transaction so the
post-completion shareholding
proportion of each company
may not be in compliance
with the parties’ agreement.
Thus, appropriate steps on
restructuring (i.e. share swap,
share transfer, etc.) must be
conducted after completion of
the transaction.
Tax finalisation of the relevant
companies must be conducted
after
the
Restructuring
Transaction. This procedure
would create difficulties and
unwelcomed surprises to the
parties. Thus, the parties must
be aware of this procedure
before conducting this kind of
transaction.

5.6.3 Restructuring

Vagueness
regarding
the
definition of relevant market
share in the Law on Competition
causes confusion among the
parties to the merger transaction,
as well as to the State Authority.

Parties
to
a
Restructuring
Transaction may have to deal with
the following issues:

Time and cost consuming issues
in relation to the transfer of
assets and employees from one
transaction participant company

Tax obligations arising out of this
kind of transaction should be
taken into account.

Transactions
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This chapter was revised and updated by
Mr. Nguyen Xuan Thuy

to another also need to be
considered.

Partner

5.7 CONCLUSION

Parties to M&A transactions should

Vietnam’s enterprises have much to
offer M&A investors. More than ten
years after Vietnam’s accession to
the WTO, nearly all of the country’s
market opening commitments have
been met, and very few business
sectors remain restricted.

issues in relation to (i) restrictions

In addition to WTO Commitments,
Vietnam has undertaken to open
the economy to more foreign
investment from other countries
via bilateral treaties and regional
treaties. Regarding M&A activity,
this liberalization can be found
especially in bilateral treaties with
Japan, and regional treaties with
ASEAN and ASEAN+ countries.
From inside, Vietnam’s enterprises
have experienced a long period of
overheated growth, followed by a
tightening policy.

Email: thuy.nguyen@LNTpartners.com

also take into account certain legal
applicable

to

foreign

investors

regarding land use right, retail
activities, retail outlets, commercial
activities which are not committed
by

Vietnam

under

the

WTO’s

Commitments, (ii) capital gain taxes
which can also be applied to offshore
M&A involving affiliates in Vietnam
and (iii) potential significant risk in
relation to economic concentration
under the Law on Competition.
All of the above reasons support
pursuing

M&A

involving

distressed

opportunities

Practice areas

Industry coverage

• M&A
• Foreign Investment
• Compliance
• Dispute Resolution

• Insurance

Profile
Mr. Thuy, with more than 10 years
of experience in legal practice, is
a Partner at LNT & Partners. He
has successfully advised a number
of foreign investors, domestic
companies and regulatory agencies
in Vietnam on M&A, corporate, labour
and real estate matters.

assets.

However, they need to be carefully
examined so that the risks could be
mitigated and the deals completed
efficiently and successfully.

• Distribution/Retail
• FMCG
• Manufacturing

Furthermore,
Mr.
Nguyen
also
achieved the Best Graduation Thesis
on competition law when graduating
from Ho Chi Minh City University of
Law. He is frequently sought after for
comments on drafts of legal regulations
for investment law, enterprise law
and planning law. Mr. Nguyen is also
a contributor for Vietnam Investment
Review, Vietnam News, Global Legal
Insights and other legal magazines.

Membership

Education

Languages

• Vietnam Bar Federation

• LL.B. (Ho Chi Minh Law

• Vietnamese

• Ho Chi Minh City Bar Association

University, Vietnam)

• English

• International Bar Association

74 LNT&Partners

LNT&Partners 75

Vietnam Investment Guidebook

What LNT can
do for you
Our M&A team stands out as a
market leader in Vietnam and has
been behind some of the country’s
most ground-breaking transactions.
asialaw Profiles currently ranks us
as a Top 4 Corporate M&A law firm
in Vietnam, while in 2018, we were
named Vietnam Firm of the Year
in Corporate M&A by Asian-mena
Counsel and In-house Community.
A few highlights of our M&A work
include:
Advised
Taisho
on
their
acquisition of shares in Vietnam’s
pharmaceutical leader Duoc Hau
Giang.
Advised
Hakuhodo,
Japan’s
second
largest
advertising
company, in their acquisition
of a majority interest in Square
Communications,
a
leading

76 LNT&Partners

Chapter 6: Branches And Representative Offices

marketing
operating
Myanmar.

agency
group
in Vietnam and

Advised CJ Logistics on their
acquisition of majority stakes in
Gemadept.
Advised en-Japan, a major
Japanese recruitment solution
group, in their acquisition of
VietnamWorks.com, one of
Vietnam’s largest recruitment
and job search website.
Advised a local supermarket
chain on a USD 1 billion M&A
deal with a French owned
supermarket chain.

Key contacts:
Mr Bui Ngoc Hong
Partner (hong.bui@lntpartners.com)
Ms Hoang Nguyen Ha Quyen
Partner (quyen.hoan@lntpartners.com)
Dr Nguyen Anh Tuan
Partner (tuan.nguyen@lntpartners.com)
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6.1 INTRODUCTION
Chapter 6
BRANCHES
AND
REPRESENTATIVE
OFFICES

Under the Commercial Law and
the international treaties to which
Vietnam is a signatory, foreign
business entities are entitled
to establish in Vietnam their
representative offices and, in those
sectors which are specifically
permitted in the international
treaties, branches. The Ministry
of Industry and Trade manages
the licensing of branches and
representative offices of foreign
businesses. Foreign businesses are
liable under the laws of Vietnam
for all of the operation of their
branches and representative offices
in Vietnam.

6.2 BRANCHES
6.2.1 Introduction
Unlike
representative
offices,
branches of foreign businesses
are allowed to conduct business
activities including the purchase and
sale of goods and other commercial
activities consistent with their
licences for establishment in
accordance with the law of Vietnam
and any international treaty to
which Vietnam is a party. In addition,
branches have the following rights
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and obligations under the laws of
Vietnam:
To lease offices and to lease
or purchase equipment and
facilities necessary for branch
operations;
To recruit Vietnamese and
foreign employees to work for
the branch;
To enter into contracts in
Vietnam in accordance with the
activities stated in the branch
establishment license and in
accordance with the Commercial
Law;
To open accounts in Vietnamese
Dong and foreign currency at
banks which are licensed to
operate in Vietnam
To remit profits abroad;
To have a seal bearing the name
of the branch;
To adopt the accounting system
stipulated by the law of Vietnam.
Where it is necessary to adopt
a different, commonly used
accounting system, the approval
of the Ministry of Finance of
Vietnam must be obtained; and
To report on the operation of the
branch.
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6.2.2 Comparison

between branches and
an enterprise

Branch Office
Ministry of Industry and Trade

Timeline

45 working days

15 working days

In summary, a general rule of thumb is:

Dossier

More complex

Simple

i.

Body in

Department of Planning and
Investment

Ministry of Industry and Trade

Timeline

45 working days

15 working days

Dossier

More complex

Simple

At most 50 years

5 years

Subject to kinds of
industries as stipulated in
international treaty such as
Vietnam WTO Commitment,
Agreement between
Japan and Vietnam for the
liberalisation, promotion and
protection of investment.

The foreign company
must have at least 5 years
of operation from its
establishment date.

Restrictions

Setting up a branch office in a
business sector is p;ermitted
when such permission is
shown in an international
treaty to which Vietnam is a
member.

6.2.3 Branch office or an

must have at least five years of
operation;

An investor should consider the
following points when deciding
whether to set up a branch or an
enterprise:

ii. It takes almost the same time
to establish a branch as it does
to set up a new enterprise, but a
branch licence will only be valid
for five years;

enterprise?

i.

iv. With an enterprise, it is relatively
easy to enlarge the business
as well as the operation of
the company by opening
representative offices, branches
or sub-companies.

Department of Planning and
Investment

Duration

In order to establish a branch in
Vietnam, the foreign company
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iii. If the entity to be established
needs to be more active in

or supplement such contracts
already signed except where the
chief of the representative office
has a valid power of attorney
from the foreign business entity.

operation and organisation,
establishing a company is more
appropriate.

Body in
charge

Legal Entity charge
Rights

Please see the table below for a
comparison between a foreign
invested company and a branch
office.

Foreign
Invested Company

Issue

Licensing

Chapter 6: Branches And Representative Offices

If you wish to expand an existing
off-shore company based in a
foreign nation into Vietnam, a
branch office is more suitable

ii. However, if you wish to start
a different business line to the
existing business lines of your
Company, establishing a new
company is more appropriate.

6.3

REPRESENTATIVE
OFFICES
6.3.1 Introduction
Representative offices of foreign
business entities are not allowed to:
i.

Directly conduct profit making
activities in Vietnam except
for carrying out commercial
promotion activities within the
scope permitted by licence and
laws,

ii. Enter into commercial contracts
of the foreign entity or to amend

A Representative office of a foreign
business entity shall be limited to
the following scope of activities:
i.

Operate as a liaison office;

ii. Develop cooperation projects for
the foreign business in Vietnam.
iii. Conduct market research to
enhance the sale of goods or
services of the foreign business
in Vietnam.
iv. Monitor the implementation of
the foreign business’ contracts
signed with Vietnamese partners
or related to the Vietnamese
market.
v. Other activities as allowed by
the laws of Vietnam and related
specifically to the industry of the
parent company.
The Chief of a Representative
office may enter into or amend
commercial contracts on behalf of
the Representative office of the
offshore company with a valid power
of attorney for each transaction. The
Chief Representative shall not be
entitled to concurrently undertake
another position such as being the
head of a branch for another foreign
business, or the legal representative
of a foreign business to sign contracts
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without the written authorization
from such foreign business, or the
legal representative of an enterprise
established under Vietnam law.

Vietnamese market, especially when
the establishment of a company
is not yet permitted by foreigner
investors.

Due to operational restrictions,
representative offices may not
be an ideal choice to conduct
business in Vietnam, but may be
an option for foreign businesses to
initially approach and explore the

6.3.2 Required
The following documents are
required when applying to establish
a representative office.
To be
provided by
the Company

To be
drafted
(usually by
Company’s
solicitors)

√

Application
Consularised and translated copy of the Certificate of
Registration of Company or an equivalent certificate.

√

Consularised and translated copy of the Charter/
Memorandum Articles of Company

√

Consularised and translated copy of the audited Financial
Report or equivalent documents in the latest financial year

√
√
√

A lease agreement for the site of the Representative
Office
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Practice areas

Industry coverage

• M&A
• Foreign Investment
• Compliance
• Dispute Resolution

• Insurance

√

within 15 days of receipt of a
and

• Distribution/Retail
• FMCG
• Manufacturing

Mr. Thuy, with more than 10 years
of experience in legal practice, is
a Partner at LNT & Partners. He
has successfully advised a number
of foreign investors, domestic
companies and regulatory agencies
in Vietnam on M&A, corporate, labour
and real estate matters.

(can be provided
after obtaining the
Representativ;e
office licence)

Consularised/Notarised copy of the passport of the
person who will be appointed as the Chief Representative
and other personnel of the Representative Office (if any)

complete

Email: thuy.nguyen@LNTpartners.com

Profile

A letter of appointment of the Chief Representative of
Company, until further replacement

Licences for both a Representative
office and Branch office are issued

Mr. Nguyen Xuan Thuy
Partner

Documents

Document

6.3.3 Timeline

This chapter was revised and updated by

valid

application

Furthermore,
Mr.
Nguyen
also
achieved the Best Graduation Thesis
on competition law when graduating
from Ho Chi Minh City University of
Law. He is frequently sought after for
comments on drafts of legal regulations
for investment law, enterprise law
and planning law. Mr. Nguyen is also
a contributor for Vietnam Investment
Review, Vietnam News, Global Legal
Insights and other legal magazines.

Membership

Education

Languages

• Vietnam Bar Federation

• LL.B. (Ho Chi Minh Law

• Vietnamese

• Ho Chi Minh City Bar Association

University, Vietnam)

• English

• International Bar Association

dossier.
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What LNT can
do for you
Our in-depth knowledge of various
industry sectors and the Vietnamese
business climate, coupled with
licensing experience place us in an
ideal position to not only assist you
in setting up a branch/representative
office in Vietnam, but also advise you
on whether this would be the most
appropriate tool to achieve business
goals here
Please reach out to our Investment
key contacts listed on page 57 for
more information.
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Key Legislation
Labour Code No. 10/2012/QH13
dated 18 June 2012
Law on Social Insurance
No.58/2014/QH13 dated 20
November 2014

Chapter 7
LABOUR LAW

Law on Health Insurance No.
25/2008/QH12
dated
14
November 2008 (as amended
by the Law No. 46/2014/QH13
dated 13 June 2014)
Law
on
Employment
No.38/2013/QH13 dated 16
November 2013
Law on Trade Union No. 12/2012/
QH13 dated 20 June 2012
Law on Occupational Safety and
Hygiene dated 25 June 2015
Decree
No.
11/2016/NDCP dated 3 February 2016
on detailing regulations on
implementing a number of
articles of the Labor Code
regarding foreign worker in
Viet Nam
Decree No. 140/2018/NĐCP dated 08 October 2018
amending Decrees on business
conditions within the managerial
scope of the Ministry of Labor,
Invalids and Social Affairs
Decree No. 143/2018/NĐ-CP
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dated 15 October 2018 detailing
the Law on Social Insurance
and the Law on Occupational
Safety and Hygiene regarding
compulsory social insurance for
foreign employees working in
Vietnam
Decree No. 141/2017/NĐ-CP
dated 07 December 2017 on
regional minimum wage levels
for employees working under
labour contracts
Decree No. 115/2015/NDCP dated 11 November 2015
detailing the implement of a
number of article of Law on
Social Insurance on compulsory
social insurance
Decree No. 28/2015/ND-CP
dated 12 March 2015 detailing
and guiding the implement
of a number of articles of
Law on Working regarding
unemployment insurance
Decree No. 05/2015/ND-CP
dated 12 January 2015 on
detailing and guiding for the
implementation of a number
of articles of the Labour Code
(as amended by Decree No.
148/2018/NĐ-CP dated 24
October 2018)
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Decree
No.
75/2014/NDCP dated 28 July 2014 on
recruitment and management
Vietnamese employees in the
employment of Vietnam-based
foreign
organizations
and
individuals
Decree No. 03/2014/ND-CP
dated 16 January 2014 on
employment
Decree No. 191/2013/ND-CP
dated 21 November 2013 on
financial regime of trade union
Decree
No.
95/2013/NĐCP dated 22 August 2013
on administrative penalties
on violation of labour law,
social insurance, and overseas
manpower supply (as amended
by Decree No. 88/2015/NĐ-CP
dated 07 October 2015)
Decree
149/2018/NĐ-CP
detailing Article 63 Clause 3 of
Labour Code on implementation
of democracy regulation at
grass-roots level at workplace
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Decree
No.
55/2013/NDCP dated 22 May 2013 on
licensing for labour outsourcing
operations, deposits and list
of works entitled to labour
outsourcing (as amended by
Decree No. 73/2014/ND-CP
dated 23 July 2014)
Decree No. 49/2013/ND-CP
dated 14 May 2013 on wages
(as amended by Decree No.
121/2018/NĐ-CP dated 13
September 2018)
Decree No. 46/2013/ND-CP
dated 10 May 2013 on labour
disputes
Decree No. 45/2013/ND-CP
dated 10 May 2013 on working
time, rest time and labour safety
and hygiene (as amended by
Decree No. 44/2016/NĐ-CP
dated 15 May 2016)
Decree No. 44/2013/ND-CP
dated 10 May 2013 on labour
contracts (as amended by Decree
No. 39/2016/NĐ-CP dated 15
May 2016)

7.1 BRIEF

COMMENTS ON
VIETNAM’S LABOUR
FORCE
Vietnam has a young labour force.
Young Vietnamese are dynamic, eager
and quick to learn to acquire new
skills. Vietnamese workers are known
for their general assembly skills and
attention to detail, especially in areas
requiring precision.

7.2 STATE

MANAGEMENT
AUTHORITIES
The Ministry of Labour, War Invalids
and Social Affairs (MOLISA) is the
State authority in charge of nationallevel labour matters. People’s
Committees control labour issues at
the local level. People’s Committees
implement, investigate, and enforce
7
8
9

labour laws and regulations
through the Department of Labour,
War Invalids and Social Affairs
(DOLISA). DOLISA is responsible
for implementing labour laws
and regulations and monitoring
compliance.

7.3 RECRUITMENT
Foreign invested companies may
recruit employees directly, or
contract with employment agencies
and
employment
outsourcing
providers to do so7.
On the other hand, certain Vietnambased foreign organisations and
individuals, including representative
offices of foreign entities8, are
required to engage State-owned
employment agencies9 to recruit
Vietnamese employees at the age
of 18 or older, except for certain
persons who are not allowed to
work for foreign organisations and
individuals.

Decree 03/2014/ND-CP, Article 6.1
Decree 75/2014/ND-CP, Article 2.2(dd)
Decree 75/2014/ND-CP, Article 4
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7.4 LABOUR

CONTRACT

7.4.1 Overview
Labour contracts with terms of three
months or more must be in writing10.
There are three types of labour
contracts11:
Indefinite term labour contract;
Definite term labour contract
with a fixed term between 12 to
36 months; and
Short-term labour contract for a
seasonal job or a specific job with
a term of less than 12 months.
In the event that an employee
continues working after the
expiration date of a labour contract
without any confirmation from the
employer on the status of the expired
labour contract, the labour contract
will be automatically converted into
another type as follows12:

10
11
12
13
14

Chapter 7: Labour Law

a seasonal job or a specific job
with a duration of less than 12
months will become a definite
term labour contract with a term
of 24 months.
Employers are required to sign
indefinite term labour contracts with
employees who have signed two
consecutive definite term labour
contracts during their employment13.

7.4.2 Probation Period
Employees may be employed on a
probationary basis on one occasion
before entering into indefinite term
or definite term labour contracts.
The parties may agree to the specific
terms of a probation agreement.
The maximum probation period is
determined based on the qualification
requirements of the work14:
60 days for a job requiring highlevel specialised or technical
expertise.

A definite term labour contract
will become an indefinite term
labour contract.

30 days for a job requiring
intermediate-level specialised or
technical expertise, or technical
workers or staff.

A short term labour contract for

6 days for other jobs.

Labour Code 2012, Article 16
Labour Code 2012, Article 22.1
Labour Code 2012, Article 22.2
Ibid
Labour Code 2012, Article 27
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The salary of an employee during the
probation period cannot be less than
85 percent of the starting salary of
relevant positions15. The probation
period can be terminated by either
the employee or the employer
without advance notice or payment
of indemnities. At the end of the
probation period, the employer must
execute an adequate labour contract
with the employee if the employee’s
job has been satisfactorily performed
during the probation period16.

7.4.3 Termination of
Labour Contract

7.4.3.1 Reasons for termination
An employer can terminate a labour
contract before its expiry date in
any of the following circumstances,
17
provided that the employer
complies with the statutory
procedures when doing so:
The employer and the employee
reach a mutual agreement to
terminate the labour contract;
The employee is sentenced to a
jail term or to the death penalty,
or is prohibited from performing

15
16
17
18

the job prescribed in the
labour contract under a legally
enforceable decision or judgment
of the court;
The employee repeatedly fails
to complete his or her work
in accordance with the labour
contract;
The employee is ill or suffers
injury and remains unable to
work after receiving treatment
for a set period (depending on
the type of labour contract);
The employer has to reduce its
production and workforce after
devoting efforts to recover from
natural disaster, fire or force
majeure (this includes epidemics,
the relocation or narrowing of
production and business sites,
and at the request of competent
state agencies);18
The employer has to make
employees redundant as a result
of a re-organisation, a change in
technology, economic reasons, or
due to its restructuring (a merger,
consolidation, separation, or split
of enterprises/cooperatives);

Labour Code 2012, Article 28
Labour Code 2012, Article 29
Labour Code 2012, Articles 36 and 38.1
Decree 05/2015/ND-CP, Article 12.2
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The employee is absent from the
workplace for 15 days following
the expiration of a suspension
period of the labour contract;
The employee dies or is declared
by a court to have lost civil act
capacity, be missing or dead;
The employee is disciplined for
violating internal labour rules
which triggers dismissal (please
see Section 7.6 below); and
The employer
operations.

ceases

its

It is illegal for an employer to
terminate a labour contract:19
with an employee who is
suffering from an illness or
injury caused by a work-related
accident or occupational disease
and is under medical care; or
with an employee who is on
annual leave, personal leave
or any type of leave permitted
by the employer, provided that
the employee followed strict
procedures to request such
leave; or
with a female employee for
reasons of marriage, pregnancy,
taking maternity leave, or raising
a child of 12 months old or
younger.

7.4.3.2 Termination Notice
Employers must notify employees of
the termination by notice in advance
of at least 45 days for an indefinite
term labour contract, at least 30
days for a definite term labour
contract, or at least 3 working days
for a short term labour contract. 20

7.4.4 Illegal Termination
of Labour Contracts

7.4.4.1 By the Employer 21
It should be noted that Vietnamese
labour law vigorously protects
employees. If an employer unlawfully
terminates a labour contract with an
employee, they must re-employ that
employee and pay compensation
equal to the employee’s salaries,
social insurance and health insurance
as agreed in the existing labour
contract for the period the employee
has to cease his/her works, plus at
least two months’ salary.
Where the employee refuses to
return to work, the employer must
additionally pay the employee a
severance allowance.
Where the employer does not
want to continue the employee’s

employment and the employee
consents to termination, the
employer must pay a termination
package of two months’ salary or
higher as agreed to the employee,
in addition to the abovementioned
compensation
and
severance
allowance.
Therefore, investors must be
extremely careful when deciding
whether to terminate a labour
contract with an employee early.
Investors should engage local
lawyers at the initial stage before
commencing procedures for any
termination to avoid the risks of
being sued.

7.4.4.2 By the Employee 22
In return, an employee who
unlawfully terminates his/her labour
contract will have to compensate the
employer with half a month’s salary
and a sum of money equivalent to
the salary during the period the
employee fails to give advance
notice (if applicable). In addition to
this compensation, the employee
will have to refund the training
costs and will not be eligible for any
severance allowance.
22

19
20
21

Labour Code 2012, Article 39
Labour Code 2012, Article 38.2
Labour Code 2012, Article 42
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23
24
25

7.4.5 Allowances for

termination of labour
contract

In certain cases where the labour
contract is terminated, an employee
who has worked for 12 full months or
more will be entitled to a severance
allowance or job-loss allowance at
the rate of half month’s salary for
each working year.23
The working period for the purpose
of calculating the severance
allowance or job-loss allowance
means the total period of time the
employee has actually worked for
the employer minus any period for
which the employee participated in
unemployment insurance and minus
any period for which the employee
has already been paid a severance
allowance or job-loss allowance
(if any)24. This working period shall
be calculated as a number of full
12-month years; in the event the
number of months does not add up
to a full year, any period of one full
month to below six months shall
be calculated as one-half of a year,
and any period of a full six months
or more shall be calculated as one
year's work. 25

Labour Code 2012, Article 43
Labour Code 2012, Articles 48.1 and 36
Decree 05/2015/ND-CP, Article 14.3 (as amended by Decree 148/2018/ND-CP)
Decree 05/2015/ND-CP, Article 14.3 (c) (as amended by Decree 148/2018/ND-CP)
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The actual working period for
calculating
allowances
under
this section includes the time
an employee works, studies (as
requested by employer), is on
maternity or sick leaves; or on
a treatment and rehabilitation
period after suffering from a labour
accident or an occupational disease
which is paid for by the employer in
accordance with the law on labour
safety and hygiene; or weekly days
off pursuant to Article 110, annual
leave pursuant to Article 111,
additional leave according to years of
employment pursuant to Article 112,
public holidays and new year leave
pursuant to Article 115, and fully
paid leave of absence pursuant to
Article 116.1 of the Labour Code; any
period of leave in order to conduct
trade union activities as prescribed
by the law on trade unions; any
period of suspension from work or
leave which was not the fault of the
employee; any period of temporary
cessation of work pursuant to Article
129 of the Labour Code. 26
Wages for the purpose of calculating
a severance allowance or job-loss
allowance mean the average wage
pursuant to the labour contract
26
27
28
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of the six months immediately
preceding the termination of the
labour contract. 27

7.5 GENERAL

EMPLOYMENT
CONDITIONS/
SUMMARY
OF MINIMUM
REQUIREMENTS
The Labour Code sets out conditions
for the employment of workers,
including rights and obligations of
both employees and employers.
There are many independent
regulations which implement the
Labour Code.

7.5.1 Minimum Age
The minimum working age in Vietnam
is 15, except for apprenticeship. 28

7.5.2 Minimum Salary
Minimum salaries are monthly
salaries set by the Government that
must be paid to an employee hired
to perform a basic job that does not
require training. A trained employee
must receive at least the applicable

Decree 05/2015/ND-CP, Article 14.3 (a) (as amended by Decree 148/2018/ND-CP)
Labour Code 2012, Articles 48.3 and 49.3
Labour Code 2012, Article 3.1
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minimum salary plus 7 percent.29
Night workers must be paid at least
30 percent more than daytime
workers. 30
Minimum salaries are divided into
levels determined by geographical
area, regardless of whether the
employer is a foreign-invested or nonforeign-invested organisation. From
1 January 2018, the level of minimum
salary ranges from VND 2,760,000
to VND 3,980,000 (approximately
USD 121 to 175 USD) per month31,
which could be increased to USD 200
per month according to the proposed
draft amendment to the decree
guiding the implementation of the
Labour Code.
Currently, office-based employees
working for foreign enterprises are
often paid net, rather than gross,
salaries. However, due to the high
cost of taxes and social insurance,
employers are moving towards a
gross system of payment.

7.5.3 Working Hours
The law prescribes a maximum
8-hour working day or 48-hour

working week. However, the number
of overtime working hours must not
exceed 4 hours per day, 30 hours
per month, or 200 hours per year. In
limited special cases stipulated by
the Government, overtime hours can
be increased to a maximum of 300
hours per year.32

7.5.4 Annual Leave
By law, an employee is to receive
twelve paid working days of annual
leave per year for one year of service
in regular working conditions33. If an
employee works for less than one
year, they may receive their annual
leave period on a pro-rata basis. The
number of days of annual leave is
increased by one additional day for
every five years of employment. 34

7.5.5 Bonuses
Employers are under no legal
obligation to pay bonuses unless
they publicly announce a bonus
policy. However, it is considered
traditional in Vietnamese culture to
pay a bonus of one month’s salary
on the Tet holiday. Therefore, most
contracts actually offer employees
thirteen months’ salaries.

Decree 49/2013/ND-CP, Article 7.3
Labour Code 2012, Article 97.2
31
Decree No. 141/2017/ND-CP on Region-based minimum wage levels, Article 3
32
Labour Code 2012, Article 106.2(b)
33
Labour Code 2012, Article 111
34 Labour Code 2012, Article 112
29
30
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7.6 LABOUR

DISCIPLINE

7.6.1 Internal labour rules

Employers employing ten or more
employees must have written
internal labour rules35. The internal
labour rules should provide details
on mandatory provisions of the
labour contract, conduct which
constitutes a breach of labour
disciplines, penalties imposed on
those breaches, and liability for
damages. It can be an important
source of information for resolving
potential labour disputes. An
employer may be subject to a fine
of up to VND 20,000,000 if fails to
issue internal labour rules. 36

7.6.2 Registration of
internal labour rules

Employers must register their
internal labour rules with the
local DOLISA. As stipulated in the
Labour Code, DOLISA must notify
registration to the employer within
15 working days of the date of
receipt of the file for registration.
35
36
37

38
39
40
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However, in practice, the process
of registering internal labour rules
may take longer as DOLISA may
request that the employer revises
the content of internal labor rules
that are contrary to labour laws. An
employer may be subject to a fine
of up to VND 20,000,000 if fails to
register internal labour rules with
the relevant competent authority. 38
37

7.6.3 Disciplinary actions
Depending on the seriousness of
the violations as provided under the
internal labour rules, the employer
may consider applying one of the
following three levels of sanctions: 39
Reprimand
Deferral of wage increase for
a maximum six months or
demotion; or
Dismissal
Employers are prohibited from
imposing a disciplinary measure on
an employee for a violation that is
not stipulated in the internal labour
rules. 40

Labour Code 2012, Article 119 of Labor Code 2012
Decree 95/2013/NĐ-CP, Article 15.2 (a) (as amended by Decree 88/2015/ND-CP)
Labour Code 2012, Article 122 about Validity of internal working regulations, and Decree
05/2015/ND-CP about Registration of labor regulations and the effect of labor regulations,
Article 28.7
Decree 95/2013/NĐ-CP, Article 15.2(b) (as amended by Decree 88/2015/ND-CP)
Labour Code 2012, Article 125
Labour Code 2012, Article 128
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7.6.4 Dismissal
Due to the strict protection afforded
to employees under the law, the
employer may encounter legal
problems when taking disciplinary
actions against an employee,
especially when dismissal is
concerned.
Under the Labour Code, an employer
can only dismiss an employee in
fairly limited situations provided
under Article 126, which include:
theft; embezzlement; gambling;
deliberate violence causing injury;
use of illegal drugs in the workplace;
disclosure of technology or business
secrets; infringement of the
employer’s intellectual property
rights; and conduct or threats of
conduct causing serious loss and
damage to the employer.
Dismissal may also be applied
to employees who have been
disciplined by deferral of wage
increase or demotion and then
commit a second offence during
the period the initial disciplinary
measures have not been absolved.
An employee that takes an
aggregate of five days off in one
month or an aggregate of 20 days
off in one year of his accord, without
proper reasons, will also be subject
to dismissal. Cases deemed to
be "proper reasons" comprise a

natural disaster, fire, the employee's
illness, the illness of a relative
of the employee as certified by a
competent medical consulting or
treating establishment, and other
cases prescribed in the internal
labour rules.
Employees who are dismissed will
not be entitled to the severance
allowance mentioned in Section
7.4.5 above.

7.6.5 Prohibited conduct
when dealing with
discipline

Imposing a fine or salary reduction,
sanctions of physical violence and
infringement on the employee’s
dignity are strictly prohibited under
the Labour Code. It is also important
to note that any conduct that has
not yet been provided or stipulated
under the internal labour rules
cannot be considered a breach of
labour discipline. Therefore, it is vital
for the employer to register their
internal labour rules.

7.7 EMPLOYMENT

FUNDS

7.7.1 Compulsory
insurance

Social insurance, health insurance
and unemployment insurance are
LNT&Partners 97
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SI (%)

compulsory. In particular:
Social insurance (SI), which
encompasses
sickness,
maternity, occupational accident
and disease, retirement/pension,
and bereavement allowances,
applies
to
Vietnamese
employees under indefinite term
labour contracts, definite term
labour contracts or short term
labour contracts of one month or
longer; 41
As from 01 December 2018,
foreigners working in Vietnam
will be subject to compulsory
SI if they have (i) a work permit
or professional certificate or
professional licence issued by
the competent Vietnamese
authority, and (ii) an indefinite
term labour contract or a definite
term labour contract for one
year or more with an employer
in Vietnam, except for a worker
internally transferred within an
enterprise or of retirement age
as mentioned in Section 7.7.2
below. It is worth noting that
the regimes of retirement and
bereavement for foreigner take
effect from 01 January 2022.
Health insurance (HI) applies to

employees (including Vietnamese
and foreign employees) under
indefinite term labour contracts,
definite term labour contracts or
short term labour contracts of 3
months or longer ; and
Unemployment insurance (UI),
which since 01 January 2015 has
been regulated by the Law on
Employment 2013, replacing the
provisions of the Law on Social
Insurance 2006, compulsorily
applies to Vietnamese employees
under indefinite term labour
contracts, definite term labour
contracts, seasonal, or job-based
working contracts with a term of
3 months to under 12 months.
The period during which an
employee pays unemployment
insurance premiums shall not
be taken into account when
calculating their severance or
job-loss payments in accordance
with the law on labour or the law
on civil servants.
Contributions are based on the salary
and allowances that an employee
receives, but shall not exceed 20
times the statutory pay rate.
The contribution made
employer is as follows:

by

an

Applicable
Employee

From June
Vietnamese

2017

Sickness

Occupational

and

accident and

Maternity

disease

3

0.5

Total

Foreigner

December

Retirement and
bereavement
14

HI

UI

(%)

(%)

342

143

347

-

21.5
14 (contri-buting

From 1
344

0.5 45

from 01 January
2022) 46

2018
Total

6.5 (20.5 from 01 January 2022)

The contribution made by an employee is as follows:
SI (%)
Applicable
Employee

Duration

From June
Vietnamese

2017

Sickness

Occupational

and

accident and

Maternity

disease

-

-

Total

Foreigner

December
2018
Total

42
43
44
45
46
47
48
49

Retirement and

HI (%)

bereavement
8

1.548

UI
(%)

149

10.5

From 1

50
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Duration

8 (contri-buting
-

-

from 01 January

1.5

-

2022) 50
1.5 (9.5 from 01 January 2022)

Decree 146/2018/ND-CP, Article 7.1(a) and Health Insurance Law 2014, Article 13.1(a)
Law on Employment 2013, Article 57.1(b)
Decree 143/2018/ND-CP, Article 13.1(a)
Decree 143/2018/ND-CP, Article 13.1(b)
Decree 143/2018/ND-CP, Article 13.1(c)
Decree 146/2018/ND-CP, Article 7.1(a) and Health Insurance Law 2014, Article 13.1(a)
Decree 146/2018/ND-CP, Article 7.1(a) and Health Insurance Law 2014, Article 13.1(a)
Law on Employment 2013, Article 57.1(a)
Decree 143/2018/ND-CP, Article 12.1
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Where an employee is ineligible to
participate in compulsory SI, HI and
UI, the employer must pay them,
in addition to their wages for work
and at the same time as periodic
payment of wages, a sum of money
equivalent to the amount of SI, HI
and UI contributions. 51

7.7.2 Pensions
Vietnam has a social security scheme
which provides for allowances when
an employee retires. Pension funds
are contributed by the employer
and the employee through social
insurance payments as described
in Section 6.7.1. An employee who
satisfies the conditions on period
of payment of social insurance
contributions stipulated in the Law
on Social Insurance is entitled to
pension benefits at sixty (60) years
of age in the case of male employee,
and fifty five (55) years of age
in the case of female employee.
52
Employees with high technical
expertise, managers and employees
in a number of other special cases
may retire at an older age but no
more than five (5) years older than
the standard ages. 53
51
52
53
54
55

Labour Code 2012, Article 186.3
Labour Code 2012, Article 187.1
Labour Code 2012, Article 187.3
Labour Code 2012, Article 157
Labour Code 2012, Article 155.5
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7.8 MATERNITY

AND SICK LEAVE
7.8.1 Maternity leave
A female employee is entitled to
maternity leave prior to, and after,
the birth of her child.

7.8.1.1 Maternity leave period
A female employee is entitled to
prenatal and postnatal leave of six
months. 54Additional time is also
allowed for multiple births. During
the first year of the child’s life, a
female employee is entitled to a
60-minute break every day. 55
Prior to the maternity leave period, a
female employee may return to work
if she has had at least 4 months’ rest.
In this case, the female employee is
still entitled to the maternity leave
allowance from the social insurance
fund as well as the normal wages
paid by the employer.

7.8.1.2 Prohibition against
termination
An employer may not dismiss or
unilaterally terminate a labour

contract with a female employee due
to reasons of marriage, pregnancy,
maternity leave or taking care of a
child under 12 months old, except
where the enterprise terminates
its operation or the labour contract
itself expires.

7.8.2 Sick leave
If an employee suffers from an
illness or injury and is unable to
work, s/he is allowed to take time off
for treatment, the maximum period
of which is based on the length of
the contract term. After this period,
if the employee is still unable to
work, the employer has the right
to unilaterally terminate the labour
contract. 56

7.8.2.1 Compensation for
sick leave
Compensation for sick leave is
75 percent of the salary used to
calculate social insurance of the
month immediately before the leave
of absence period. An employee who
suffers from an illness specified in
the list of illnesses requiring longterm treatment, which is issued by
the Ministry of Health, will be entitled
to sick leave benefits for a maximum

56
57

period of 180 days in a year. 57In this
case, the rate of sickness allowance
is 75 percent of the salary used to
calculate the social insurance of the
previous month. Upon expiry of this
period, if the employee still requires
medical treatment, the employee
may be entitled to additional leave
with a lower allowance, depending
on the time of the social security
contribution.

7.8.2.2 Requirement for a
medical certificate
The employee must obtain a doctor’s
certificate (sick leave certificate) to
prove that s/he requires medical
treatment at home or in a hospital.

7.8.2.3 Termination due to
employee’s illness
The labour laws of Vietnam permit an
employer to unilaterally terminate a
labour contract with an employee if
the employee remains ill, injured or
unable to work after s/he has taken
the maximum permitted time off
for treatment (please see Section
4.3.1 above). However, when the
employee has recovered, s/he
should be considered to be allowed
to return to her/his position.

Labour Code 2012, Article 37.1(g)
Social Insurance Law 2014, Article 26.2(a)
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7.9 FOREIGN

EMPLPOYEES
7.9.1 Employment of
foreign employees

Companies established in Vietnam
are allowed to recruit foreign
employees, subject to work permit
requirements from the local
DOLISA, 58and the recruitment
plan of foreigners as approved by
the provincial People’s Committee
(please see Section 7.9.2 below). 59
The employer must, at least 15
business days prior to the date
on which it is proposed that the
foreigner will commence working for
the employer, submit an application
requesting that the local DOLISA
of the province where the foreign
worker is expected to work issues a
work permit. 60
The employer who recruits foreign
employee(s) to work in Vietnam
without work permit(s), except for
cases exempted from work permits,
or with expired work permit(s), may
have its operation suspended from
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one to three months, and be subject
to the following fines: 61
A fine ranging from VND 60 to
90 million shall apply to the
case of employing from 1 to 10
employees;
A fine ranging from VND 90 to
120 million shall apply to the
case of employing from 11 to 20
employees;
A fine ranging from VND 120 to
150 million shall apply to the
case of employing 21 employees
or more.

7.9.2 Work permit for
foreign employees

7.9.2.1 Foreign employee’s
recruitment plan
At least 30 days prior to the date
on which it proposes to employ a
foreign employee, 62the employer
(excluding a contractor) shall send a
report explaining its need to recruit
a foreigner for a position which
Vietnamese workers are unable
to fulfil to the People's Committee
of the central province or city (the
provincial-level People's Committee)

where the employee will work. 63If
during the implementation process
there is a change in the need to
employ foreigners, the employer
must also report to the provinciallevel People's Committee. 64

the chairman of the provincial-level
People's Committee shall consider
and decide on whether to permit the
contractor to recruit foreigners to the
positions for which it is not possible
to recruit Vietnamese workers. 66

If a contractor wishes to employ
foreigners who have the requisite
expertise to satisfy positions in its
tender packages, prior to recruiting
them the contractor must propose
to recruit Vietnamese workers for
the same positions to the chairman
of the provincial-level People's
Committee in the locality where
the contractor will perform the
work of the tender package. 65 The
chairman of the provincial-level
People's Committee shall instruct
local agencies and organisations to
introduce and supply Vietnamese
workers to the contractor. If the
agencies and organisations are
unable to do so within a maximum
of two months after receiving a
proposal to recruit 500 or more
Vietnamese workers, or one month
after receiving a proposal to recruit
less than 500 Vietnamese workers,

At least fifteen (15) working days prior
to the proposed commencement
date of employment, the employer
must lodge an application for the
issuance of a work permit to the
local DOLISA of the province or
city where the foreigner will work.
67
Processing of a work permit
application takes five working days
from the date DOLISA receives the
complete application. 68

63
58
59
60
61
62

Labour Code 2012, Article 169.1(d), and Circular No. 40/2016/TT-BLDTBXH, Article 3.2
Decree No.11/2016/ND-CP, Article 4 (as amended by Decree 140/2018/ND-CP)
Decree No.11/2016/ND-CP on Procedure for issuing the work permit, Article 12.1
Decree No. 95/2013/ND-CP, Article 22 (as amended by Decree No. 88/2015/ND-CP)
Circular No. 40/2016/TT-BLDTBXH, Article 4
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64
65
66
67
68

If a foreigner works in Vietnam
to perform a labour contract,
after a work permit is issued to
the foreigner, the employer and
the foreigner must, prior to the
proposed commencement date of
employment, sign a labour contract
in accordance with the labour laws
of Vietnam (please see Section 7.9.3
below).

Circular No. 40/2016/TT-BLDTBXH, Article 4
Decree No.11/2016/ND-CP, Article 4 (as amended by Decree 140/2018/ND-CP, Article 11.2)
Ibid.
Decree No.11/2016/ND-CP Article 5.1 (as amended by Decree 140/2018/ND-CP)
Decree No.11/2016/ND-CP, Article 5.2 (as amended by Decree 140/2018/ND-CP)
Decree No.11/2016/ND-CP, Article 12.1 (as amended by Decree 140/2018/ND-CP)
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7.9.2.2 Exemption from
work permits
Foreigners coming to Vietnam
for work may be exempted from
obtaining work permits in certain
cases as provided under the current
regulations. However, foreigners
who are eligible for work permit
exemptions will have to obtain a
confirmation letter from DOLISA.
The employer must, at least
7 business days prior to the
commencement
date
of
employment, lodge the application
file requesting confirmation from
DOLISA that the foreigner is not
required to obtain a work permit.
The employer is exempted from
this requirement in cases where the
foreigner is working in Vietnam for
(i) under 3 months to offer services
for sale; or (ii) under 3 months to
deal with complicated technical
or technological problems that
adversely impact, or pose the risk of
adversely impacting, on production
and business activities, and these
problems cannot be handled by
Vietnamese and foreign experts
who are currently in Vietnam; or (iii)
69

70
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under 30 days and an accumulated
working period of under 90 days per
year to hold the positions of experts,
managers, chief executive officers,
or technicians. 69

must be consistent with the items
recorded in the issued work permit,
otherwise the issued work permit
shall no longer be valid. 71

7.9.2.3 Terms of a work permit

Most foreign employees will expect
their labour contracts to include,
inter alia, the following provisions:

The maximum term for each work
permit is two years from the date
stated in the work permit, subject to
the labour contract to be signed, the
term of assignment or provision of
services, etc.

Wage stated as a net amount
and in US dollars;
Relocation costs;
Additional holiday time, including
time off at Christmas and at least
one home visit per year; and

7.9.3 Foreign Labour
Contracts

Private
health
for themselves
dependents.

7.9.3.1 Legal requirements
A labour contract with a foreign
employee must be in writing in
accordance with the laws of Vietnam
after the foreign employee obtains
the work permit, but before s/he
is to commence working for the
employer. Within five working days
from the date on which the labour
contract is signed, the employer
shall send a copy of the signed
labour contract to the local DOLISA
that has issued the work permit. 70
The contents of the labour contract

Decree No. 11/2016/ND-CP, Article 8.2; Labour Code 2012 Articles 172.4, 172.5; and Decree
11/2016/ND-CP, Articles 7.2(e), (i) (as amended by Decree 140/2018/ND-CP)
Decree No. 11/2016/ND-CP, Article 12.3; and there is currently no legal provision stipulating
that labour contract for a foreign employee must be in Vietnamese and the provisions must be
in line with MOLISA’s model contract.
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7.9.3.2 Expected terms

insurance
and their

Depending on the seniority of the
employee, they may also expect
contribution to or payment of
school fees for their children;
and/or
a car and a driver.

7.10.1 Trade Unions
Vietnamese
employees
have
the right to establish and join a
trade union. 72 While it is not the
employer’s obligation to establish a
trade union, the employer is required
to contribute to a fund to facilitate
the operation of the trade union
established within its organisation.
The rate of contribution is two
percent of the payroll. 73
A primary trade union (“PTU”) is an
organisation which gathers trade
union’s members in an enterprise
and is recognised by trade unions
at its directly higher level as
prescribed by law and the charter
of the Vietnamese Trade Union. 74
The PTU represents and protects
the employees’ legitimate rights
and interests75 and is empowered
to perform the following important
functions:
Comment on the internal labour
rules; 76

7.10 TRADE

UNIONS AND
COLLECTIVE LABOUR
AGREEMENTS

71
72
73
74

Labour Code 2012, Article 174.3
Labour Code 2012, Article 189.1
Law on Trade Union 2012, Article 26.2
Law on Trade Union 2012, Article 4.2

Comment on action plans and
measures that purport to ensure
occupational safety and hygiene
at the workplace; 77

75
76
77

Labour Code 2012, Article 188.1
Labour Code 2012, Article 119.3
Labour Code 2012, Article 138.1(e)
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Participate in the meetings that
deal with a breach of labour
disciplinary rules; 78

A collective labour agreement is

Comment on the wage scales,79
payrolls, labour rates; and

time where its duration may be less

Discuss the termination of
employment of many employees. 80

to labour matters in the enterprise

In case there is no GTU, the trade
union that is directly superior to it
shall play the role of a GTU. 81

be in compliance with the collective

7.10.2 Collective Labour

as stipulated in the labour contract

Agreement

An employer may sign a collective
labour agreement with its employees.

78
79
80

Labour Code 2012, Article 123.1(b)
Labour Code 2012, Article 93.2
Labour Code 2012, Article 44.3
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generally signed for a term between
1 and 3 years, except for the first
than 1 year.

82

All regulations related

and individual labour contracts must
labour agreement.

For example,

83

where the benefits of an employee
are lower than those of the collective
labour

agreement,

the

shall prevail.

81
82
83

Labour Code 2012, Article 188.3
Labour Code 2012, Article 85
Labour Code 2012, Article 84.2

latter
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What LNT can
do for you
LNT’s Employment practice has
years of experience in advising
major companies about all aspects
of Vietnam’s labour laws. The team
has expertise in a range of matters,
from employment-related litigation,
to unfair dismissal procedures and
reviewing employment terms and
conditions. More notably, however,
believing that prevention is often
the best approach, our employment
team also provides training products
aimed at improving workplace
relations.
In 2018, we were voted Vietnam
Firm of the Year in Employment by
Asian-mena Counsel and Inhouse
Community.
A few highlights of our Employment
work include:
Assisted one of the largest and the
oldest financial conglomerates in
Japan in reviewing and revising
their
Internal
Employment
Handbook.
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Advised a steel roofing market
leader
on
anti-corruption
commitments
with
its
employees,
reviewed
the
secondment contracts for its
expatriates and assisted the
company on labour dispute
settlement with its senior officer.
Advised a foreign airline
enterprise on compliance with
the Vietnamese Labour Code
during the course of operation
in Vietnam, as well as drafted
and registered the enterprise’s
internal labour regulations and
template of labour contract.
Drafted and registered the
internal labour regulations for
the representative office of a
world top healthcare company.

Key contacts:
Ms Hoang Nguyen Ha Quyen
Partner – asialaw 2019 Market Leading
Lawyer in Labour and Employment
(quyen.hoang@lntpartners.com)
Dr Nguyen Anh Tuan
Partner (tuan.nguyen@lntpartners.com)
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Key Legislation
Chapter 8
TAXATION

Law on Amendments to Tax Laws
2014 (No. 71/2014/QH13)
Law on Amendments to some
articles of the Law on Value –
Added Tax, the Law on Special
Excise Duty, and the Law on Tax
Administration (No 106/2016/
QH13)
Decree No. 12/2015/NĐ-CP,
which provides guidelines for
implementation of the Law on
Amendments to Tax Laws 2014
and contains amendments to
some Decrees on taxation
Law on Value Added Tax (No.
13/2008/QH12)
Law
amending
and
supplementing a number of
articles of the Law on Value
Added Tax (No. 31/2013/QH13)
Law on Corporate Income Tax
(No. 14/2008/QH12)
Law
amending
and
supplementing a number of
articles of the Law on Corporate
Income Tax (No. 32/2013/QH13)
Law on Personal Income Tax (No.
04/2007/QH12)
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Law
amending
and
supplementing a number of
articles of the Law on Personal
Income Tax (No. 26/2012/QH13)
Circular No. 103/2014/TT-BTC
dated 6 August 2014 providing
regulations on taxation applicable
to foreign organizations or
individuals
doing
business
in Vietnam or having income
derived from Vietnam
Law on Special Excise duty (No
27/2008/QH12)
Law on amendments to some
articles of the law on special
excise duty (No 70/2014/QH13)
Law on Export and Import Duties
(No 107/2016/QH13)
Law on Tax Administration No
78/2006/QH11
Decree No 129/2013/ND-CP
on Penalties for Administrative
Violations
Pertaining
to
Taxation and Enforcement of
Administrative Decisions on
Taxation
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8.1 INTRODUCTION
Knowledge of tax regulations is a
must for enterprises doing business
in Vietnam. Vietnam only has
national taxes centrally managed by
the Ministry of Finance (MOF), which
is also responsible for releasing
implementation guidance for tax
laws and regulations. The General
Department of Taxes (GDT) and the
General Department of Customs
administer almost all of the taxes
that companies need to be aware
of when doing business in Vietnam.
Tax agencies and customs offices
are established at the provincial and
district levels.
Enterprises operating in Vietnam are
required to pay:
Value added tax
Corporate income tax
Personal income tax
Foreign contractor withholding
taxes
Special sale tax
Import/export tax
Some other specific taxes
Currently, the MOF is tasked with
revising the Law on Securities,
which is expected to focus on
tax risk management, promotion
112 LNT&Partners

of electronic transactions and
administrative
procedure,
and
enhancement
of
international
cooperation on tax management. It
is anticipated that the revised Law
would introduce the following new
points:
Tax authorities shall be granted
more competence to collect tax.
Tax payer and tax authorities
shall be required to conduct
electronic transaction for tax
purposes if they fully satisfy
certain requirements.
Providing guidance on electronic
invoicing.
Enhancing
the
cooperation
between
Vietnamese
tax
authorities and their overseas
counterparts in various areas.
Changing various regulations
on tax filling and payment
procedures.
Reaffirming general principles
of the existing transfer pricing
regulations such as the arm’s
length principle or the principle
that adjustment of prices shall
not reduce taxable profits.
Providing more guidance in
relation to tax audit, admin
penalties and late payment
interest.

The revised Law on Securities is
expected to be submitted to the
National Assembly for review in late
2018 or early 2019 and to enter into
force in 2020.

the added value of the goods or
services.

8.2 VALUE ADDED

For imports, as there is no VAT
invoice, input VAT credits are based
on the tax payment voucher.

TAX (“VAT”)

VAT is levied on supplies of goods
and services made in Vietnam by
a taxable person, including the
import of goods and services into
the country during the course of
business.
Taxable
persons
include
organisations or individuals which/
who produce and trade in or import
taxable goods or services. VAT payers
include organisations and business
persons that purchase services from
foreign organisations (or individuals)
which do not have a permanent
establishment in Vietnam and are
not registered for VAT in Vietnam.

8.2.1 VAT payment
methods

There are two VAT calculation
methods: tax deduction and direct
calculation. Under the former,
the VAT payable is determined by
deducting the input VAT from the
output VAT charged. Under the
second method, VAT is applied on

For domestic purchases, input VAT is
based on VAT invoices.

With regards to VAT withheld from
payments to overseas suppliers
(under the FCT system), companies
can also make claims as input VAT.
Taxpayers must file VAT returns
on a monthly basis by the 20th
of the following month, or on a
quarterly basis by the 30th day of the
subsequent quarter.

8.2.2 VAT rates
There are
VAT rates:

three

categories

of

0%, which mainly applies to
exported goods and services;
5%, which mainly applies to
essential goods; and
10%, which is the standard VAT
rate applicable to most types of
goods and services.

8.2.3 Exempted goods
and services

There are many categories of VAT
exemptions under the current law.
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VAT exempt goods/services are not
subject to VAT declaration. The most
important exemptions are in the
following areas:
Certain agricultural products
Transfer of land use rights
Financial derivatives and credit
services
Medical services
Teaching and training
Transfer of technology and
software services; equipment,
machinery and spare parts,
specialised
means
of
transportation
Necessary materials used for
the prospecting, exploration and
development of oil and gas fields
which cannot be produced in
Vietnam
Goods and services imported
under ODA programs

8.3 CORPORATE

INCOME TAX (“CIT”)
Foreign enterprises doing business
under the Law on Investment, the
Law on Petroleum and the Law on
Credit Institutions are subject to
taxation imposed under CIT laws.
The standard rate is 20%.
114 LNT&Partners

8.3.1 CIT payment
methods

CIT-taxable income is the difference
between an enterprise’s total
revenue, whether domestic or
foreign sourced, and its deductible
expenses, plus other assessable
income. CIT taxpayers are required
to prepare an annual CIT return,
which must include a section setting
out the adjustments between
accounting profits and taxable
income. CIT taxpayers may carry
forward their tax losses for five
years. The carrying-back of losses is
not permitted. There is no provision
for any form of consolidated filing or
group loss relief.

8.3.2 Deductible

The following is a non-exhaustive
list of non-deductible expenses
under the current laws:
Depreciation of fixed assets
which is not in accordance with
the prevailing regulations;
Employee
remuneration
expenses which are not stated
in a labour contract or collective
labour agreement;
Provisions for stock devaluation,
bad debts, financial investment
losses, product warranties or
construction work which are not
in accordance with prevailing
regulations.
The MOF has released detailed
guidelines on the list of nondeductible expenses as well as the
conditions for deductible expenses.

expenses

Expenses are tax deductible if they
relate to the generation of income
and are properly supported by
suitable documentation such as a
contract, an invoice, or bank transfer
voucher (if the invoice value is
VND 20 million or more). It should
be noted that a new draft of the
Law on Amendments on Tax Laws
which seeks to reduce the amount
that must be transferred via banks
to VND 10 million may become
effective on 1 January 2019.

8.3.3 CIT rates and
incentives

Below are the CIT rates based
on Vietnam’s current laws and
regulations up to December 2017,
including common tax rates and
preferential tax rates for specific
business organisations.
There are three preferential tax
rates available: (i) 10%, either for
15 years or for the lifetime of the
project; (ii) 17% for the lifetime of
the project; and (iii) 17% for 10 years.
Preferential tax rates start from
the commencement of operating
activities. When the preferential rate
expires, the CIT rate reverts to the
standard rate of 20%.

Enterprise/Applicable conditions

1.

2.

Rate

Standard

20%

Companies performing new investment projects in

Tax exemption for 2 years

industrial parks (except for industrial parks in urban

and 50% reduction of

districts of special grade or centrally run grade-I urban

payable tax amounts for 4

centres and those in provincial grade-I cities)

subsequent years

Companies operating in oil and gas industry depending
on location and specific project conditions.

32-50%

Companies engaging in prospecting, exploration and
3.

exploitation of mineral resources (e.g., silver, gold, and

40% or 50%

gemstones) depending on project location.
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Enterprise/Applicable conditions
Companies with new investment projects based in
4.

promoted locations including: qualifying economic and

Rate

Enterprise/Applicable conditions

10% in 15 years

10 % in 15 years.

Tax exemption for 4 years

high tech zones, certain industrial zones, difficult social and 50% reduction of
payable tax amounts for 9
economic areas.
subsequent years

Companies with new investment projects in the field
6.

Companies with new investment projects in the

of environmental protection, including production
environmental surveying and analysis equipment.

and 50% reduction of
payable tax amounts for 9
subsequent years.
10% in 15 years

Application of high technology in the list of hi-tech
invested and developed with priority as prescribed

7.

by the high-tech law;

High-tech companies and agricultural companies
applying high-tech

High-tech incubation, high-tech enterprise

Tax exemption for 4 years
and 50% reduction of
payable tax amounts for 9
subsequent years.

incubation;
Companies with income from the implementation

the list of high-tech developed with priority as

10% in 15 years

prescribed by high-tech law;

May be extended, but

projects making products subject to excise tax, and

Construction investment and business of high-

cannot exceed 30 years.

mineral mining projects) meeting one of the following

tech incubator, high-tech enterprise incubator;

Tax exemption for 4 years

Investment and development of water plants,

and 50% reduction of

Project has (i) scale of investment capital of at

power plants, water drainage and supply system,

payable tax amounts for 9

least VND 6 trillion disbursed no later than 3 years

bridges, roadway, railway, airports, seaports, river

subsequent years

after the issue of the investment licence, and (ii) a

ports, railway stations and extremely significant

exceed 30 years.
Tax exemption for 4 years

Scientific research and technological development;

5.

May be extended but not to

of equipment of environmental pollution treatment,

following fields:

Venture capital for high-tech development in

Rate

of new investment projects in production (excluding

two criteria:

8.

minimum total revenue of at least VND 10 trillion

infrastructure that shall be decided by the Prime

p.a. by no later than the end of the third year after

Minister;

the year the project starts to generate revenue; or

Production of software products;

Project (i) has scale of investment capital of at

Production of composite materials, light building

least VND 6 trillion disbursed no later than 3 years

materials, rare materials, production of renewable

after the investment licence is first issued, and (ii)

energy, clean energy, energy from waste

employs over 3,000 employees by no later than

destruction and biotechnology development.

the end of the third year after the year the project

10% in 15 years
Tax exemption for 4 years
and 50% reduction of
payable tax amounts for 9
subsequent years.

starts to generate revenue.
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Enterprise/Applicable conditions

Rate

Companies with income from execution of
manufacturing projects, except for projects of
Enterprise/Applicable conditions

manufacturing of products subject to special excise tax
and mineral extraction projects, in which:
The capital investment is at least VND 12,000

9.

billion;
The technologies used are assessed in accordance
with the Law on High Technology, the Law on
Science and Technology;

10% in 15 years

Companies with income from investments in

12. education and training, vocational training, healthcare,

Tax exemption for 4 years

Companies with income from:

payable tax amounts for 9

Planting, cultivation, protection of forests;

subsequent years.

farming, breeding, aquaculture, agro-processing,

Registered capital is disbursed within 5 years from

fish processing, salt productions in disadvantaged

the date on which the investment is licensed.

areas; forestry in disadvantaged areas;

13.

plant varieties and animal breeds; salt production,

preservation, preservation of farm produce,

following criteria:

aquaculture products, and foods, including

Ancillary industry products are meant for high
technologies as prescribed by the Law on High

10% in 15 years

Technology;

Tax exemption for 4 years

Ancillary industry products are meant for

and 50% reduction of

products of the following industries: textile –

payable tax amounts for 9

garment; leather – footwear; electronics - IT,

subsequent years

car manufacturing and assembly; mechanical

investment in direct preservation an investment in
preservation services;
Companies with income from performing;
New investment projects in the areas with difficult
socio-economic conditions;
New investment project in production of high-

14.

engineering that cannot be manufactured in
Vietnam or can be manufactured in Vietnam as

quality steel, energy saving products, machinery
and equipment for agriculture, forestry, fishery
and salt industry; production of irrigation and

long as EU’s technical standards or equivalent

drainage equipment; production, refining of cattle,

standards are met.

poultry and aquatic animal feed; development of

for rent, for lease purchase for the subjects specified in

17% during 10 years.
Tax exemption for 2 years
and 50% reduction of
payable tax amounts for 4
subsequent years

traditional industries.

Companies with income from implementing
investment projects - social housing business for sale,

10%

production prescribed; investment in post-harvest

of ancillary industry products that meet one of the

11.

Production, multiplication, and cross-breeding of
extraction, and refinement, except for salt

projects for manufacturing of products on the list

10.

10%

sports, environment, judicial expertise.

and 50% reduction of

Companies with income from execution of new

Rate

10% in 15 years

Article 53 of the Housing Law;
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8.4 FOREIGN

CONTRACTOR
TAX (“FCT”) –
WITHOLDING TAX
FCT applies to certain payments
to foreign parties such as interest,
royalties, service fees, leases,
insurance, transportation, transfers
of securities and goods supplied
within Vietnam or associated with
services rendered in Vietnam.
FCT comprises a CIT and VAT
element at varying rates and can
also include PIT for payments to
foreign individuals.
If a main contract or subcontract
consists of various business
activities, the application of CIT
rates to each business activity
carried out by the foreign contractor
or foreign sub-contractor shall be
specified in the contract. If the value
of each business activity cannot be
separated, the highest CIT rate shall
apply to the whole contract value.

8.4.1.1 The direct (withholding)
method
The direct (withholding) method is
the most commonly used. Under
this option, the foreign contractor
does not have to register for VAT
purposes, or file CIT or VAT returns.
Instead, CIT and VAT will be withheld
by the Vietnamese customer at
prescribed rates from the payments
made to the foreign contractor.

If the foreign contractor carries out
several projects in Vietnam and
qualifies for the application of the
deduction method for one project,
the contractor is then required by
law to apply the deduction method
to all of its other projects as well.

8.4.1.2 The deduction method

8.4.1.3 The hybrid method

Under the deduction method, the
foreign contractor must register for
VAT and file CIT and VAT returns in
the same way as a local entity. The
foreign contractor needs to issue
VAT invoices and charge VAT similar
to a local company. CIT is paid at 20%
on net profits.

Under the hybrid method, the
foreign contractor registers for VAT
and accordingly pays VAT based on
the deduction method (i.e. output
VAT less input VAT), but with CIT
being paid under the direct method
rates on gross turnover. Foreign
contractors wishing to adopt the
hybrid method must:

Foreign contractors can apply the
deduction method if they meet all of
the following requirements:
They
have
a
permanent
establishment or are tax resident
in Vietnam;

8.4.1 FCT payment

The duration of the project in
Vietnam is more than 182 days; and

There are three methods for tax
payment: the direct method, the
deduction method and the hybrid
method.

They adopt the full Vietnam
Accounting System, complete a
tax registration and are granted
a tax code. The Vietnamese
customer is required to notify

methods
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in Vietnam;

the tax office that the foreign
contractor will pay tax under
the deduction method within
20 working days of the date of
signing the contract.

Have a permanent establishment
No

Operate in Vietnam under a
contract with a term of more
than 182 days; and
Maintain accounting records in
accordance with the accounting
regulations and guidance set out
by the MOF.

8.4.2 VAT component
The VAT rate depends on the services
provided by the foreign contractor,
or the goods related to services.
The turnover subjected to VAT is the
total turnover from the provision of
services, services related to VATliable goods which the company
receives including the taxes payable,
the cost that the customer paid on
behalf of the company (if any).
VAT rate shall be applied as follows:

Business lines

VAT rate

Services, rental of machinery and equipment insurance;
1.

construction, installation exclusive or raw materials

5%

machinery and equipment.
Production, transportation, services related to goods,
2.

construction, installation inclusive of raw materials,

3%

machinery and equipment.
3.

Other activities

2%
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8.4.3 CIT component

is a party can be found at the end of
this chapter.

CIT rates applicable to trading:
No
1.

Trade

CIT rate

Trading: distribution, supply of goods, raw materials, supplies

1%

machinery and equipment; distribution of goods, raw materials,
supplies, machinery and equipment attached to services in
Vietnam; supply of goods under Incoterms
2.

Lease of machinery and equipment, insurance, lease of oilrig

5%

3.

Restaurant, hotel, casino management services

10%

4.

Derivative financial services

2%

5.

Lease of aircraft, aircraft engines, parts of aircraft and ships

2%

6.

Construction, installation, whether or not inclusive of raw

2%

materials, machinery and equipment
7.

Other business activities, transport (including sea transport and

2%

air transport)
8.

Transfer of securities, certificates of deposit, ceding reinsurance

0.1%

abroad, reinsurance commission
9.

Loan interest

5%

10.

Income from copyright

10%

8.5 DOUBLE

TAXATION
AVOIDANCE
AGREEMENTS
(“DTTA”)
Vietnam has entered into Double
Taxation Avoidance Agreements
with over 75 countries and zones
in the world, which helps reduce an
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enterprise’s tax liability in Vietnam.
For example, capital gains are
normally subject to 25% CIT, but
for residents of some contracting
countries, capital gains are only
taxed in the resident’s home country
and exempt from CIT in Vietnam.
Accordingly, if these capital gains are
not taxed in the home country, the
taxpayer will be exempt from any
CIT against capital gains in Vietnam.
A list of the DTAAs to which Vietnam

8.6 SPECIAL

EXCISE DUTY
(SPECIAL SALES TAX
– “SST”)
SST applies to the production or
import of certain goods, the domestic
sales by the importers of these
goods and the provision of certain
services. The Law on SST classifies
SST object into the following two
groups:
Commodities, which include
cigarettes,
liquor,
beer,
automobiles that have less than
24 seats, motorcycles, airplanes,
boats, petrol, air-conditioners up
to 90,000 British thermal units,
playing cards, and votive papers;
and
Services,
which
include
discotheques, massage, karaoke
bars, casinos, gambling, lotteries,
golf clubs and entertainment
with betting.
SST rates depend on the object
and currently range between 5%
and 150%. Taxpayers must file SST
returns on a monthly basis by the
20th of the following month.

8.7 IMPORT AND

EXPORT DUTIES

Import duty at various rates is
imposed on goods imported into
Vietnam. Import duty exemptions
are provided for projects which are
classified as encouraged sectors
and goods imported in certain
circumstances.
There are three categories of import
duty rates in Vietnam:
Ordinary rates;
Preferential rates; and
Special preferential rates: special
preferential rates apply to
imported good from countries
that have free trade agreements
with Vietnam (FTA). Vietnam has
signed many FTAs with nations
and areas as ASEAN, Australia
and New Zealand, Japan, South
Korea, and the EU-Vietnam FTA.
Vietnam also has an anti-dumping
tax, anti-subsidy tax, and selfdefence tax. The Law on Export
and Import Tax of 2016 stipulates
the conditions for application of the
anti-dumping tax as follows:
The goods dumped in Vietnam
and the dumping margin must be
specified;
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The dumping of goods causes
or threatens to cause material
injury to a domestic industry
or prevents the formation of a
domestic industry.
Export duties are levied only on a few
items comprising natural resources
such as sand, chalk, marble, granite,
ore, crude oil, forest products and
scrap metal.
The General Department of
Customs and its agencies are
central to imported/exported goods
and services issues in Vietnam,
particularly in determining the
value of goods and services for tax
calculations.

8.8 PERSONAL

INCOME TAX (“PIT”)
A personal income taxpayer is any
resident individual with taxable
income arising either within or
outside the territory of Vietnam, or
any non-resident individual with
taxable income arising within the
territory of Vietnam.
Residents are those residing in
Vietnam for 183 days or more in a
calendar year, or for 12 consecutive
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months from the first date of
arrival; or those having a permanent
residence in Vietnam.
Tax residents are subject to
Vietnamese PIT on their worldwide
taxable income, wherever it is paid
or received. Employment income is
taxed on a graduated tax rates basis
while non-employment income is
taxed at a variety of different rates.
Individuals who do not meet
the definition of a tax resident
are considered to be taxed nonresidents. Taxed non-residents are
subject to PIT at a flat tax rate of 20%
on the income received as a result of
working in Vietnam in the given tax
year. Non-employment income is
taxed at other various rates subject
to any applicable DTAA.

8.8.1 PIT rates
PIT rates vary depending on whether
the income in question is irregular
income (as listed below) or regular
income (all other types of income).
Please also note that taxable income
is the income after deducting family
or other allowances applicable under
the law.

8.8.2 Residents – regular income
Annual Taxable Income

Monthly Taxable Income

(million VND)

(million VND)

PIT rate

0 - 60

0–5

5%

60 - 120

5 - 10

10%

120 - 216

10 - 18

15%

216 - 384

18 - 32

20%

384 - 624

32 - 52

25%

624 - 960

52 - 80

30%

More than 960

More than 80

35%

8.8.3 Residents – irregular income
The capital gains tax (CGT) as PIT is due and payable when the transaction is
completed.
Type of taxable income

CGT rate

Interest/dividends

5%

Capital transfer

20%

Securities transfer

0.1%

Real estate transfer

2%

Income from copyright

5%

Income from franchising/royalties

5%

Income from winning prizes

10%

Income from inheritances/gifts

10%
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In addition, there is a list of taxable
income and non-taxable income.
This list is complex and changes
depending on the policy of the
Government. Therefore advice from
a qualified tax consultant should be
sought.

8.9 TAX

COMPLIANCE,
AUDITS AND
PENALTIES
To reform tax administration, as well
as to modernise tax administration
systems and procedures, taxpayers
are now required to self-assess their
taxes and there is a shift towards
declaring and paying taxes online.
There are detailed regulations
setting out penalties for various tax
offences. For discrepancies identified
by the tax authorities upon audit/
inspection, a 20% penalty will be
imposed on the amount of tax that is
under-declared. Late payment of tax
is subject to interest of 0.03% of the
tax liability for each day that is late
instead 0.05% previously.
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APPENDIX II DOUBLE TAXATION
AGREEMENTS

No.

Country

Signing Date and
Location Signing Date
and Location

Rate on
Interest
Payment %

Rate on
Royalties
Payment %

01

Australia

13/10/1992 Hanoi

10

10

02

France

10/02/1993 Hanoi

Nil

10

03

Thailand

23/12/1992 Hanoi

10/15

15

04

Russia

27/5/1993 Hanoi

10

15

05

Sweden

24/3/1994 Stockholm

10

5/15

06

South Korea

20/5/1994 Hanoi

10

5/15

07

UK

09/4/1994 Hanoi

10

10

08

Singapore

02/3/1994 Hanoi

10

5/15

09

India

07/9/1994 Hanoi

10

10

10

Hungary

26/8/1994 Budapest

10

10

11

Poland

31/8/1994 Warsaw

10

10/15

12

Netherlands

24/01/1995 Hague

10

5/10/15

13

China

17/5/1995 Beijing

10

10
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No.

Country

Signing Date and
Location Signing Date
and Location

Rate on
Interest
Payment %

Rate on
Royalties
Payment %

No.

Country

Signing Date and
Location Signing Date
and Location

Rate on
Interest
Payment %

Rate on
Royalties
Payment %

14

Denmark

31/5/1995 Copenhagen

10

5/15

28

Italy

26/11/1996 Hanoi

10

7.5/10

15

Norway

01/6/1995 Oslo

10

10

29

Belarus

24/4/1997 Hanoi

10

15

16

Japan

24/10/1995 Hanoi

10

10

30

Czech Republic

23/5/1997 Hanoi

10

10

17

Germany

16/11/1995 Hanoi

10

7.5/10

31

Canada

14/11/1997 Hanoi

10

7.5/10

18

Romania

08/7/1995 Hanoi

10

15

32

Indonesia

22/12/1997 Hanoi

15

15

19

Malaysia

07/9/1995 Kuala Lumpur

10

10

33

Taiwan

06/4/1998 Hanoi

10

15

20

Laos

14/01/1996 Vientiane

10

10

34

Algeria (*)

06/12/1999 Alger

-

-

21

Belgium

28/02/1996 Hanoi

10

5/10/15

35

Myanmar

12/5/2000 Yangon

10

10

22

Luxembourg

04/3/1996 Hanoi

10

10

36

Finland

21/11/2001 Helsinki

10

10

23

Uzbekistan

28/3/1996 Hanoi

10

15

37

Philippines

14/11/2001 Manila

15

15

24

Ukraine

08/4/1996 Hanoi

10

10

38

Iceland

03/4/2002 Hanoi

10

10

25

Switzerland

06/5/1996 Hanoi

10

10

39

03/5/2002 Pyongyang

N/A

N/A

26

Mongolia

09/5/1996 Ulan Bator

10

10

40

Cuba

26/10/2002 La Havana

10

10

27

Bulgaria

24/5/1996 Hanoi

10

15

41

Pakistan

25/3/2004 Islamabad

15

15
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Republic of
Korea
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No.

Country

Signing Date and
Location Signing Date
and Location

Rate on
Interest
Payment %

Rate on
Royalties
Payment %

42

Bangladesh

22/3/2004 Dhaka

15

15

43

Spain

07/3/2005 Hanoi

10

10

44

Seychelles

04/10/2005 Hanoi

10

10

45
46
47
48
49
50
51
52

Sri Lanka
Egypt
Brunei
Ireland
Oman
Austria
Slovakia
Venezuela

26/10/2005 Hanoi
06/3/2006 Cairo
16/8/2007 Bandar Seri
Begawan
10/3/2008 Dublin
18/4/2008 Hanoi
02/06/2008 Vienna
27/10/2008 Hanoi
20/11/2008 Caracas

10
10
N/A
10
10
10
10
N/A

Country

Signing Date and
Location Signing Date
and Location

Rate on
Interest
Payment %

Rate on
Royalties
Payment %

56

Qatar

08/3/2009 Doha

10

15

57

Kuwait

10/3/2009 Kuwait

10

15

58

Israel

04/08/2009 Hanoi

10

15

59

Saudi Arabia

10/4/2010 Riyadh

10

15

60

Tunisia

13/04/2010 Tunis

10

15

61

Mozambique (*)

03/09/2010 Hanoi

-

-

62

Kazakhstan (*)

31/10/2011 Hanoi

-

-

63

San Marino (*)

14/02/2013 Roma

-

-

64

Serbia (*)

01/03/2013 Hanoi

-

-

15
15
N/A
5/10/15
15
15
5/10/15
N/A

53

Morocco

24/11/2008 Hanoi

10

15

54

Hong Kong

16/12/2008 Hanoi

10

15

55

UAE

16/02/2009 Dubai

10

15
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This chapter was revised and updated by
Ms. Vu Thanh Minh
Partner

Notes:
As of January 2010, Vietnam has
entered into DTAs with over 64
countries and zones in the world.
58 of these agreements are now
in effect. 6 of these agreements
(*) are not yet in force.
Where the rate set by the DTA
is higher than the present
withholding rate under Vietnam’s
domestic law, the domestic rates
will apply.
In some cases, interest derived
from certain government bodies
is exempt from withholding tax.
In
some
cases,
royalty
withholding tax rates in a DTA
will vary for different types of
royalties.

Email: minh.vu@LNTpartners.com

Practice areas

Industry coverage

• Tax
• Foreign Investment
• Financial Services
• Corporate/M&A
• Infrastructure

• Banking
• FMCG

Profile
Ms. Minh, with more than 10 years
of experience working in both
external and in-house counsel roles,
is a Partner at LNT & Partners. She
has successfully advised foreign
investors, domestic companies, and
regulatory agencies in Vietnam on
tax, investment, banking & finance,
M&A, infrastructure, and labour
matters. Her clients appreciate her
adaptability to Vietnam’s rapidly

changing regulatory framework, as
well as her analyses regarding intricate
matters of law.
Prior to joining LNT & Partners, she was
the Head of the Legal Department of
Vietnam Chemical Finance JSC (VCFC),
a non-bank credit institution, where
she was responsible for providing legal
advice on loans, investments, deposits,
guarantees, factoring, and other
banking products offered by VCFC.

Membership

Education

Languages

• Vietnam Bar Federation

• LL.B. (Hanoi University of
Law)

• Vietnamese

• Ho Chi Minh City Bar Association
• Vietnam Banks Association –
Banking Legal Club
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• Electronics/ Power Plants

• LL.M. (Hanoi National

• English

University, Vietnam)
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What LNT can
do for you
Our interdisciplinary tax team is well
versed on all types of taxes. Their
knowledge of accounting, corporate
law and financial services aspects
of taxation enable them to advise
on taxes from both a legal and
commercial perspective.
Our tax team also works closely with
other practice groups to develop taxfriendly strategies for our clients,
enabling them to save millions of
dollars.
A few highlights of our Tax portfolio
include:
Advised several clients on tax
issues arising out of ESOP.
Advised
several
investors
in various industries, from
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pharmaceutical, education
FMCG, on tax incentives.

to

Advised
an
international
electronics company in a
facility project in HCMC with
unprecedented tax incentives
granted.
Successfully
represented
a
Dutch incorporated transport
app provider and a well-known
European automaker in two
tax litigations against the tax
authorities.

Key contacts:
Mr Nguyen Xuan Thuy
Partner (thuy.nguyen@lntpartners.com)
Ms Vu Thanh Minh
Partner (minh.vu@lntpartners.com)
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Key Legislation
Chapter 9
COMPETITION
LAW

Penal Code No. 100/2015/QH13
(as amended by the Law No.
12/2017/QH14)
Law
on
Competition
No.
23/2018/QH14 (effective as of
01 July 2019)

9.1 INTRODUCTION
On 12 June 2018, the National
Assembly passed a new Law on
Competition, replacing the current
Competition Law (the “Law on
Competition 2004”) and related
guiding instruments. The Law on
Competition No. 23/2018/QH14 is
due to take effect from 01 July 2019.
The new Law on Competition made
several substantial changes to the
Law on Competition 2004, especially
in terms of anti-competitive conducts
(cartel behaviours), regulations on
economic concentrations (M&A
transactions), and the introduction
of a leniency policy. Perhaps the
most notable change is the scope
of governance: the new Law on
Competition shall regulate anticompetitive conducts and economic
concentrations which have or may
have a competition-restraining
impact on the Vietnamese market,
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irrespective of where such conducts
or transactions take place.
In addition, the new Law on
Competition
also
stipulates
procedures for resolving or handling
anti-competitive conduct, as well as
setting out sanctions imposed on
such conduct.
Notwithstanding the differences,
the new Law on Competition is, for
all intent and purposes, the primary
statutory instrument governing
competitive conducts in Vietnam
and one that recognises the right of
free competition among businesses
in Vietnam, and actively seeks to
promote honesty in the marketplace.
Another
development
worth
mentioning is the criminalisation
of cartels. The Penal Code No.
100/2015/QH13 (as amended by the
Law No. 12/2017/QH14) (the “Penal
Code 2015”), which took effect from
01 January 2018, prohibits and
penalises certain cartel conducts.
Guilty commercial entities are now
criminally prosecutable: not only can
they receive severe monetary fines,
they may also be forced to suspend
business operation while individuals
may be imprisoned.
Given the severe penalties for
breaches of competition law, it
is therefore highly advised that
investors be aware of these changes
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(i), (ii), and (iii) are prohibited but

iii. Agreements to restrain or control
the quantity or volume of goods
produced, purchased or sold and
services provided;

in a direct way to the subject
matter of the contract (i.e. tying
and bundling);
ix. Agreements not to trade with
parties not participating in the
agreements (i.e. refusal to deal);

deemed to have a high propensity

iv. Agreements in order for one or
more parties to the agreement to
win a tender when participating
in tendering for supply of goods
and services (i.e. bid rigging);

x. Agreements to restrain the
product sale market or sources
of supply of goods and services
of parties not participating in the
agreements (i.e. quota fixing); and
xi. Other agreements which have or
potentially have a competitionrestraining impact.

as well as the remaining vertical

9.2 PRACTICES

v. Agreements which prevent,
impede or do not allow other
undertakings to participate in the
market or to develop business;

level(s) of production, distribution

9.2.1 Agreements in

vi. Agreements which exclude from
the market other undertakings
which are not parties to the
agreement (i.e. group boycott);

Among those listed above, only the
agreements raised in (iv), (v), and (vi)
are illegal per se in the strict sense. In
other words, they are automatically
prohibited and not eligible for
exemptions (though they may be
entitled to leniency application), and
the competition authority shall not
be required to prove the existence
of
a
competition-restraining
impact. Furthermore, these illegal
per se cartels are also criminally
prosecutable.
Horizontal
agreements
(i.e.
agreements among undertakings
in the relevant market) named in

competition are illegal and whether

in competition regulations when
deciding to do business in Vietnam.
In particular, sanctions applicable to
practices in restraint of competition
and abuses of dominant market
position or of monopoly position
can result in significant financial
repercussions, including a fine of up
to 10% of the infringing undertaking’s
annual
turnover.
Furthermore,
individuals and commercial entities
may also face criminal penalties
should their conducts be deemed
a criminal offence and prosecuted
accordingly.

IN RESTRAINT OF
COMPETITION
restraint of competition

Article 11 of the new Law on
Competition deals with agreements
that restrain competition, namely:
i.

Agreements that either directly
or indirectly fix the price of goods
and services (i.e. price-fixing);

ii. Agreements to share consumer
markets or sources of supply of
goods and services (i.e. market
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sharing, customer assigning or
market allocation);

vii. Agreements to restrain technical
or technological developments or
to restrain investment;
viii. Agreements to impose on
other undertakings conditions
for signing contracts for the
purchase and sale of goods or
supply of services, or to force
other undertakings to accept
obligations which are not related

eligible for exemptions. However,
these agreements are generally
to considerably restrain competition
and there are limited justifications,
if any, for such agreements. In this
sense, they are essentially illegal
per se under the new Law on
Competition.
As for their vertical counterparts
agreements (i.e. agreements among
undertakings operating at different
or supply in the market), these
agreements are only illegal if they
cause or are capable of causing
competition-restraining impact.
Certain other hard-core cartels are
criminally

prosecutable

provided

that the combined market share
in the relevant market of the
participants is at least 30%.
The

table

below

illustrates

which agreements in restraint of
or not they are exempted or
criminally prosecutable.
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Agreement

Prohibition

(i)

√
√

(ii)

√
√

(iii)

√
√

Chapter 9: Competition Law
Exemption

√

√

√

Criminal
Offence

Remark

√

N/A

×

(*)

√

N/A

×

(*)

√

N/A

×

(*)

(iv)

√

×

√

(**)

(v)

√

×

√

N/A

(vi)

√

×

√

N/A

√

√

√

(*)

(vii)

(viii)

×
√

(*)

√

√

(ix)

√

√

×

(*)

(x)

√

√

×

(*)

(xi)

√

√

×

(*)

×

In determining whether or not
an agreement is competitionrestraining, the following factors
shall be considered:
i.

Market share ratio of cartel
members;

ii. Barriers to market access or
expansion;
iii. R&D restriction;
iv. Reduction of the ability to
access or possess essential
infrastructure;
v. Increase of costs and time of
customers in purchase of goods
or services from cartel members
or when switching to other
undertakings; and/or
vi. Control of special factors in
industries and sectors relating to
cartel members

9.2.2 Abuse of a

dominant or monopoly
market position

(*):

Under the new Law on Competition,
an undertaking will be deemed to
be in a dominant market position
if it either (i) has a market share
of at least 30% in the relevant
market or (ii) possesses significant
market power.

(**): for criminal offence, only applicable to individuals

How significant the market power
is shall be ascertained by, inter alia,

Legend:
√: applicable to horizontal agreements

× or √: applicable to vertical agreements
× or √: applicable to all kinds of agreements
for cartel violation of competition law, only prohibited if the agreements
cause or have the capacity of causing competition-restraining impact
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taking the followings into account:
i.

Market share ratio among
undertakings in the relevant
market;

ii. Financial capacity;
iii. Barriers to entering or expanding
the market;
iv. Technological
advantages;

and

technical

v. Ability to switch sources of
supply and demand of other
relevant goods or services;
vi. Special factors in the industry or
sector in which the undertaking
is conducting business.
A group of undertakings will also be
considered to be in a dominant market
position if they act unanimously
to cause competition-restraining
impact and have significant market
power, or if they fall into one of the
following circumstances:
i.

Two undertakings having a
combined market share of at
least 50% in the relevant market;

ii. Three undertakings having a
combined market share of at
least 65% in the relevant market;
iii. Four undertakings having a
combined market share of at least
75% in the relevant market; or
iv. At least five undertakings having
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a combined market share of at
least 85% in the relevant market.
It is worth noting that the
abovementioned
group
of
undertakings being in a dominant
market position shall not include
undertakings whose market share
is lower than 10% of the relevant
market.
The view of competition law
on monopoly position remains
unchanged: an undertaking will be
deemed to be monopolistic if no
other undertakings compete with it
in the same relevant market.
When an undertaking (or a group
of undertakings) is in a dominant
market position, the new Law
on Competition prohibits certain
conduct to prevent abuse of the
position. These acts include:
i.

selling goods or providing services
below total prime cost, thereby
resulting or capable of resulting
in excluding competitors (i.e.
predatory pricing or undercutting
practices);

ii. fixing an unreasonable selling or
purchasing price, or a minimum
reselling price (RPM), thereby
causing or capable of causing
loss to customers;
iii. restraining
production
or
distribution of goods or services,
142 LNT&Partners

Chapter 9: Competition Law

limiting the market, or impeding
technical
or
technological
development, thereby causing
or capable of causing loss to
customers;
iv. applying different commercial
conditions
to
the
same
transactions, thereby hindering
or capable of hindering other
undertakings from participating
in or expanding the market, or
excluding other under-takings
from the market;
v. imposing conditions on other
undertakings
for
signing
contracts for the purchase and
sale of goods and services or
forcing
other
undertakings
or customers to agree to
obligations which are not directly
related to the subject matter of
the contract, thereby hindering
or capable of hindering other
undertakings from participating
in or expanding the market, or
excluding other undertakings
from the market; and
vi. hindering the participation in or
expansion of the market by other
undertakings.
Monopolistic
undertakings
are
subject to the same prohibitions
stated above except for predatory
pricing practices. However, they are
also prohibited from:

i.

imposing
disadvantageous
conditions on customers;

ii. abusing the monopoly position
to unilaterally change or cancel
signed
contracts
without
justifiable reasons; and
iii. conducting other prohibited acts
by other laws.

9.2.3 Economic
concentration

Economic concentration occurs when
there is a merger, consolidation,
acquisition or joint venture. When
any of these activities occurs, the
laws of Vietnam impose restrictions
in order to prevent the creation of
companies that have the potential to
undermine competitive practices.
Therefore, pursuant to Article 30 of
the new Law on Competition, any
economic concentration that causes
or is capable of causing significant
competition-restraining impact on
the Vietnamese market shall be
prohibited. Given the broadened
scope of governance of the new
Law on Competition, off-shore M&A
transactions may be caught as well
if they have or potentially have a
competition-restraining impact on
the Vietnamese market.
Undertakings that participate in an
economic concentration are required
to notify the National Competition

Committee
(“NCC”)
prior
to
proceeding with the transaction
if such economic concentration
reaches the notification threshold,
which is determined on the basis of
one of the following criteria:
i.

Total assets in the Vietnamese
market of the transaction
participants;

ii. Total turnover in the Vietnamese
market of the transaction
participants;
iii. Transaction value; or
iv. Combined market share of the
transaction participants.
The specifics of the notification
threshold and how they apply
(industry-specific or generally)
remain to be seen as they will be
detailed in a guiding Decree which is
slated to take effect in early 2019.
This approach of the new Law on
Competition marks a stark departure
from the Law on Competition 2004,
which requires notification where
the combined market share of the
transaction participants ranges from
30% to 50% of the relevant market.
It is also noteworthy that senior
officials of the Vietnam Competition
and Consumers Authority (“VCCA”),
who are in charge of drafting the
Decree guiding the new Law on
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Competition, have expressed a
favourable view towards the use of
a more efficient and economically
sound instrument, such as the
Herfindahl–Hirschman Index (or
HHI), to ascertain the concentration
of a market when assessing the
impact of an economic concentration
instead of using the outdated market
share factor.
Whatever the actual notification
threshold may be, which may be
subject to further adjustments
from time to time to reflect socioeconomic conditions, the approach
of the new law will undoubtedly
move Vietnamese merger con-trol
regulations closer to the global
trend, while also making it easier for
undertakings to determine whether
or not notification of the transaction
to the competition authority is
mandatory.

9.3 UNFAIR

COMPETITIVE
PRACTICES
Under Article 45 of the new Law on
Competition, the scope of activities
that constitute ‘unfair competitive
practices’ remains fairly broad and is
not always apparent. These activities
are those that undertakings often
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tend to overlook when doing
business in Vietnam, thereby
risking potential investigations by
the authorities and facing heavy
financial sanctions.
The following practices are prohibited
under the laws of Vietnam:
i.

Infringement of business secrets
Undertakings are prohibited
from (a) accessing or collecting
business secrets by hacking
into the security measures put
in place by the owner of these
secrets; and (b) disclosing or
using business secrets without
the owner’s permission.

ii. Coercion in business
Undertakings are prohibited from
using threats or coercion against
customers or business partners
of another undertaking in order
to compel them not to transact
or to cease transaction with such
other undertaking.
iii. Providing untruthful information
Undertakings are prohibited from
providing untruthful information
about another undertaking by
way of directly or indirectly
spreading untruthful information
about such other undertaking
which adversely affects the

reputation, financial position or
business activities of the same.
iv. Causing disruption to the
business activities of another
undertaking
Undertakings are prohibited from
causing disruption to the lawful
business activities of another
undertaking by any direct or
indirect act which hinders or
interrupts such other company’s
business activities.
v. Illegally inducing customers
Undertakings are prohibited from
(a) providing false or misleading
information
to
customers
about an undertaking or its
goods, services, promotion or
transaction conditions for goods
or services in order to attract the
customers of such undertaking;
and (b) comparing their goods or
services with those of the same
type of another undertaking
without being able to prove the
contents.
vi. Predatory pricing practices
Undertakings are prohibited
from selling goods or providing
services below total prime
cost, resulting in or being
capable of resulting in excluding
competitors.

9.4 EXEMPTIONS
9.4.1 Eligibility
9.4.1.1 Cartels
Cartel participants may be entitled
to an exemption from certain
prohibitions if they meet the criteria
set forth under Article 14 of the new
Law on Competition.
Some cartels, even typical hard-core
ones such as price-fixing or market
allocation cartels, are eligible for an
exemption if the agreement benefits
the consumers, and either:
i.
has
an
impact
on
the promotion of technical or
technological progress or the
improvement of the quality of goods
and services; or
ii.
increases
the
competitiveness of Vietnamese
enterprises in the international
market; or
iii.
promotes
uniform
applicability of quality standards and
technical ratings of product types; or
iv.
unifies
conditions
on
trading, delivery of goods and
payment, but does not relate to price
or any pricing factors.
Notwithstanding the foregoing,
if an agreement on labour or an
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agreement on co-operation in
a special industry or sector is
implemented in accordance with
the provisions of any other law, the
latter shall prevail.
It should go without saying that
agreements which are illegal per se
and in restraint of competition in
the strict sense such as bid-rigging
or group boycott are not legible for
exemptions.

9.4.1.2 Economic concentrations
With
respect
to
economic
concentrations,
there
is
no
exemption under the new Law on
Competition. The NCC shall instead
issue a preliminary conclusion after
receiving a valid and complete
notification
of
an
economic
concentration. The preliminary
conclusion will either give the
economic concentration the green
light, or request that it must be
subject to an official appraisal (i.e.
the NCC shall ascertain whether the
economic concentration is allowed
to proceed, subject to conditions, or
prohibited).

9.4.2 Application for
exemption

The
above
exemptions
are
not granted automatically. An
application must be made to the
NCC, who assumes jurisdiction over
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files requesting for exemption for
prohibited agreements in restraint
of competition.

the parties participating in the
prohibited agreement in restraint
of competition.

For an exemption from agreements
in restraint of competition, an
application must contain:

For
an
exemption
from
anti-competition
economic
concentrations, an application must
contain:

i.

an application form issued by the
NCC;

ii. draft agreement between the
parties;
iii. a copy of each participating
undertaking’s
enterprise
registration
certificate
or
equivalent; if an industry or
professional association intends
to participate, copy of the charter
of such industry or professional
association;
iv. audited financial statements for
the last two consecutive years
prior to the year of submission of
the file requesting exemption, or
for the period commencing from
the time of establishment to the
time of submission of the file in
the case of a newly established
enter-prise, from each party;
v. a detailed explanation on how the
conditions for the exemption are
satisfied enclosed with evidence;
and
vi. power of attorney to the
representative (if any) from

9.4.3 Leniency policy

ii. a copy of each participating
company’s business registration
certificate;

Under the leniency policy, cartel
participants – which self-report and
assist the NCC in identifying, initiating
an investigation, and proving the
antitrust infringement as well as
satisfying other requirements and
conditions – shall be granted either
total immunity from, or a reduction
of, fines for breach of competition
law which the NCC would otherwise
have imposed on them.

iii. audited financial statements for
the last two consecutive years
from each party;

In order for the NCC to grant lenient
treatment, the whistle-blowers
must:

i.

an application form issued by the
VCA;

iv. a report on the market share for
the last two consecutive years
from each party;
v. a detailed explanation on how
the conditions for the exemption
are satisfied; and
vi. a power of attorney of the
representative from all parties in
the economic concentration.
The statutory time-limit for the NCC
to issue a decision on exemption is
60 days from the date of acceptance
of jurisdiction over a file, and can be
ex-tended for a maximum of 30 days
in complex cases.
The duration of effectiveness of
an exemption shall not exceed five
years from the issuing date of the
decision.

i.

have partaken or are currently
partaking in a cartel;

ii. come forward before
investigation is launched;

an

iii. declare honestly and provide
all information and evidence
on the infringement which
are significantly valuable for
identifying,
investigating,
and proving the antitrust
infringement; and
iv. cooperate
fully
with
the
competition authority during the
investigation.
Lenient treatment shall not be
granted to ring-leaders and/or
coercers and a maximum number
of only three whistle-blowers are
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eligible for lenient treatments, with
the first entitled to full immunity
whilst the second and third shall
receive a fine reduction of 60% and
40% respectively.
Furthermore, it is worth noting
that the leniency policy under the
new Law on Competition does not
apply to criminal cartel violations
prescribed in the Penal Code 2015,
which itself already has a separate
clement treatment for commercial
entities.

9.5 IMPLICATIONS

OF A BREACH OF
COMPETITION LAW
9.5.1 The competition
authority

Any breaches of the new Law on
Competition are now dealt with by
a sole competition authority, i.e. the
NCC – the competition authority
that is under the supervision of
the Minister of Industry and Trade
(“MOIT”) and now assumes the
functions of the VCCA and the
Vietnam Competition Council.
Pursuant to Article 46.2 of the new
Law on Competition, the NCC has the
following duties and powers:
i.

Advising and assisting the
MOIT in exercising the function
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of State administration
competition; and

of

ii. Carrying
out
competition
legal proceedings; controlling
economic
concentrations;
making decisions on exemption
for prohibited agreements in
restraint of competition; resolving
complaints against decisions
dealing with competition cases;
and performing other duties
in accordance with the Law on
Competition and other relevant
legislation.
The
Competition
Investigation
Agency is under the NCC and
serves the role similar to that of
the VCCA, i.e. investigates breaches
of competition law, and has the
following duties and powers:
i.

Collecting
and
receiving
information for the purpose of
detecting acts with indications of
breaches of the competition law;

ii. Initiating
investigation
competition cases;

into

iii. Proposing application, change
or cancellation of preventive
measures
and
ensuring
resolution of administrative
breaches during investigation
and resolution of competition
cases;

iv. Conducting
professional
measures for investigating during
investigation in compliance with
law; and
v. Other duties as assigned by
the Chairman or Chairwoman of
the NCC.
The role of the Vietnam Competition
Council,
which
is
primarily
responsible for hearing and resolving
cases of practices in restraint of
competition, shall be discharged by
an ad hoc council for dealing with
a competition-restraining case,
which is convened by 3-5 members
appointed by the Chairman or
Chairwoman of the NCC.

9.5.2 Investigation of

breaches under the new
Law on Competition

The procedure for investigating and
dealing with a competition pleading
under the new Law on Competition
can be divided into three stages.

9.5.2.1 Stage 1: Preview stage
At this, any organisation or individual
that discovers an alleged breach of
competition law, or believes that
its legitimate rights and interests
have been infringed due to a breach
of competition law, is entitled to
lodge a complaint with the NCC. In
these circumstances, the informant

or complainant bears the burden of
submitting evidence.
The NCC, specifically the Competition
Investigation Agency, can also
initiate an investigation if it discovers
a breach of competition law, either
on its own or through the whistleblowers under the leniency policy.
The statute of limitation for bringing
a complaint before the NCC is three
years from the commencement date
of the suspected conduct.
Within seven working days from the
date of receipt of a complaint file, the
NCC must consider the completeness
and validity of the file. If the file is
complete and valid, the NCC shall
notify the complainant of the receipt
of the file and simultaneously notify
the defendant.
Within fifteen days from the date
the concerned parties are notified,
the NCC shall consider the content
of the complaint file. If the complaint
file fails to satisfy the statutory
requirements, the NCC shall notify
the complainant in writing of any
shortfall so that the latter can
supplement the file. The statutory
requirements are that the complaint
application adheres to the standard
form issued by the NCC, and
evidence proving that the contents
of the complaint are well grounded
and lawful.
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The time-limit for supplementing
the complaint file is no more than
thirty days from the date of receipt
of the notice requesting addition
to the complaint file. The NCC may
extend the period for supplementing
the file once and for no more than
fifteen days at the request of the
complainant.
Once the complaint is accepted, the
Investigation stage shall ensue.

9.5.2.2 Stage 2: Investigation
stage
After considering the complaint
file, the Head of the Competition
Investigation Agency shall make
a decision on investigation of a
competition case in either of the
following cases:
No.

Chapter 9: Competition Law

i.

The
complaint
satisfies
the
prescribed
statutory
requirements and does not fall
into the case of complaint file
returns; or

ii. The NCC discovers a practice
showing signs of a breach of
competition law within statute of
limitation for lodging a complaint.
The time-limit for investigating
competition
cases,
however,
differs depending on whether
the violation was a practice in
restraint of competition, a breach
of the provisions on economic
concentration,
or
an
unfair
competitive
practice,
and
is
illustrated in the following table:

Violation

Standard

Extended

time-limit

time-limit

1.

Restraint of competition

09 months

03 months

2.

Breach of the provisions on economic

90 days

60 days

60 days

45 days

concentration
3.

Unfair competitive conduct

Once the investigation is completed, the Resolution stage shall follow.

9.5.2.3 Stage 3: Resolution stage

the following decisions:

Within the statutory time-limit (i.e.
30 days for breaches of the provisions on economic concentration,
and 15 days for unfair competi-tive
conducts), the NCC shall issue one of

i.
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to prove a practice in breach of
competition law (the time-limit
for such additional investigation
is 30 days and is not
extended); or

The time-limit for such additional
investigation is 60 days and is not
extended.
Hearing is only available in dealing

iii. Ceasing the resolution of the
case in question.

with

a

competition-restraining

For cases of restraint on competition,
however,
the
Chairman
or
Chairwoman of the NCC shall issue
a decision on establishing a council
for dealing with a competitionrestraining case.

to the issuance of the resolution of

Within 30 days of its establishment,
the council may request the
Competition Investigation Agency
(“CIA”) to conduct an additional
investigation if the evidence is found
insufficient to prove a practice in
breach of competition law.

State authority if indications of a

case and must be conducted prior
such case.
Given that cartels are now criminally
prosecutable the NCC shall transfer
part or the entire file to a competent
criminal offence are found during an
investigation.
A diagram of the investigation
procedure is provided in Figure
1 below.

Dealing with the case in question;

ii. Requesting
Investigation
an additional
evidence is

the Competition
Agency to conduct
investigation if the
found insufficient
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9.5.3 Penalties for a

USD 86,000) shall be imposed.

breach

Other

9.5.3.1 Administrative sanctions

measures (which may be imposed in

viii. Public correction; and/or

addition to the fine), include:
enterprise

ix. Other
necessary
remedial
measures as prescribed by law.

certificate

9.5.3.2 Criminal penalties

In the event of a breach, the
sanctions applicable shall vary,
depending on whether the breach
was a practice in restraint of
competition, a breach of provisions
on economic concentration, or an
unfair competitive practice.
For practices in restraint of
competition, fines are calculated
based on a percentage of the
undertaking’s nationwide turnover
of the relevant products or services
in the preceding year. Depending
on the severity of the breach, a fine
of up to 10% of turnover may be
applied to cartel conducts or abuses
of dominant market position or
monopoly position, or up to 5% for
breaches of provisions on economic
concentration. The maximum levels
of fine shall not exceed the lowest
level of monetary fine prescribed
in the Penal Code 2015 (i.e. VND
200 million for individuals and VND
1 billion for commercial entities,
approximately USD 8,600 and USD
46,000, respectively).
For unfair competitive practices, a
fine of VND 2 billion (approximately
154 LNT&Partners

i.

sanctions

Withdrawal

and

of

registration
or

equivalent

remedial

document;

deprivation of the right to use a
licence or practising certificate;
ii. Confiscation of exhibits and
facilities used to commit the
breach of competition law;
iii. Confiscation of illegal gains or
proceeds;
iv. Restructuring of an undertaking
which

abuses

its

dominant

market position or its monopoly
position;
v. Removal of illegal terms and
conditions
agreement

from
or

a

contract,
business

transaction;
vi. Division, separation or divestiture
of economic concentrations;
vii. Being subject to the control of
the competent State agency
in terms of purchase or selling
prices of goods and services or
other trading conditions in the
contracts of an undertaking

which is formed after economic
concentration;

An individual is found to have
committed a criminal offence in
con-nection with cartel conduct
may be fined up to VND 3 billion
(approximately
USD
129,000),
forced to serve community sentence
up to two years, or even face up to
five years’ imprisonment. Additionally, he or she may be prohibited
from holding a position or practising
for up to five years.
The
corporate
punishments
are, naturally, more severe. A
monetary fine of up to VND 5 billion
(approximately USD 215,000), or
even suspension of operation for a
maximum period of two years, may
be applied, as well as additional
sanctions such as being prohibited
from conducting business in certain
areas or capital mobilisation for up
to three years.

(either partially or wholly) decision
against an undertaking. In these
cases, it is possible for the aggrieved
party (or parties) to appeal against
such decision provided that they
lodge a complaint to the Chairman
or Chairwoman of the NCC within
thirty days from the date of
receipt of a decision resolving a
competition case.
Within ten days of receipt of
such complaint, the Chairman
or Chairwoman of the NCC is
responsible for accepting jurisdiction
and notifying the complainant and
the parties concerned in writing;
otherwise, a reason for refusal of
jurisdiction must be clearly stated.

an incorrect decision

With respect to conduct in restraint
of competition, a complaint
resolution council, which comprises
of the Chairman or Chairwoman
of the NCC and the remaining NCC
members (except for those already
partaking in the council for dealing
with the competition-restraining
case), shall be established by the
Chairman or Chairwoman of the NCC
within five working days from the
date of acceptance of jurisdiction
over a complaint.

The competition authority may
occasionally issue an incorrect

A decision on resolution of the
complaint must be issued within

9.5.4 Appealing against

LNT&Partners 155

Vietnam Investment Guidebook

Chapter 9: Competition Law

This chapter was revised and updated by
Dr. Nguyen Anh Tuan

thirty days from the date the
complaint

resolution

council

is

Founding Partner

established.

Email: tuan.nguyen@LNTpartners.com

With respect to the cases of
economic concentration violations
and unfair competitive conducts, the
Chairman or Chairwoman of the NCC
shall be in charge of resolving the
complaint within thirty days from
the date of acceptance of jurisdiction
over a complaint.
For complex cases, irrespective
of the violation, the time-limit for
resolving the complaint may be
extended for a maximum of fortyfive days.
However, even if the concerned
parties still disagree (either partially
or wholly) with the decision resolving
the complaint, they retain the right
to challenge these decisions before
a provincial administrative court
in accordance with administrative

Practice areas

Industry coverage

• Antitrust/ Competition
• M&A
• Employment/ Labor
• Compliance
• Foreign Investment

• Healthcare and Pharmaceutical
• Distribution/Retail
• Education

Profile
Dr. Tuan is a partner in charge of
the firm’s Corporate practice group.
Leading multinational companies
in the pharmaceutical, FMCG and
consumer goods industries regularly
seek Dr. Nguyen’s expert advice in
matters concerning importation,
distribution, sales and antitrust. He
leads a team specialised in healthcare
sector and antitrust issues.

asialaw Profiles has singled out Dr
Tuan as being “very knowledgeable
of the healthcare industry as well as
the local environment.” In corporate
and antitrust matters, he has advised
clients on various issues including
Greenfield investment, M&A, corporate
restructuring, filing for clearance
and compliance trainings, along with
specific experience in commercial
dispute settlements.

procedures (see Chapter VII on

Membership

Education

Languages

dispute resolution in Vietnam).

• Vietnam Bar Federation

• PhD (Nagoya Japan)

• Vietnamese

• Ho Chi Minh City Bar Association

• LL.M. (Lund, Sweden)

• English

• International Bar Association

• LL.B. (HCMC University of
Law, Vietnam)

• Arbitrator at FCCA
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• FMCG
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What LNT can
do for you
We consider Antitrust/Competition
to be one of our most notable
strengths and a practice that sets
us apart in the market. Our team
has experience navigating through
even the most highly regulated
industries and can deliver practical
and commercially feasible solutions
in an ever-demanding marketplace.
We were named Vietnam Firm of
the Year in Antitrust/Competition by
Asian-mena Counsel and Inhouse
Community in 2018 and 2015.
A few highlights of our Competition
work include:
Reviewed commercial contracts,
business model and market
strategies of market leaders
in the FMCG sector to assess
compliance with competition law.
Provided antitrust compliance
training to foreign invested
enterprises, the majority of
whom are Japanese corporations
in various industries, from
automotive and electronics to
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pharmaceutical.
Successfully

represented

one of the largest processed
food

companies

in

Vietnam

in a complaint to the Vietnam
Competition

and

Consumers

Authority against a competitor
for engaging in unfair competitive
conduct.

Key contacts:
Dr. Nguyen Anh Tuan
(tuan.nguyen@lntpartners.com)
Partner – co-founder of Vietnam
Competition Network, and one of the
few specialists in Vietnam who possess
an in-depth understanding of both
international and local competition law
practices.

LNT&Partners 159

Vietnam Investment Guidebook

Chapter 10: Intellectual Property

Key Legislation
Civil Code No. 91/2015/QH13
dated 24 November 2015;

Chapter 10
INTELLECTUAL
PROPERTY

Law
No.
50/2005/QH11
dated 29 November 2005 on
Intellectual Property as amended
and supplemented by Law No.
36/2009/QH12 dated 19 June
2009 on amendment of Law on
Intellectual Property (“Law on
Intellectual Property”);
Decree No. 22/2018/ND-CP
dated 23 February 2018 providing
detailed regulations on and
measures for implementation
of the 2005 Law on Intellectual
Property and the 2009 Law
on amendment of the Law on
Intellectual Property regarding
copyright and related rights;
Decree
No.
105/2006/NDCP dated 22 September 2006
providing detailed regulations on
and guidance for implementation
of the Law on Intellectual
Property regarding the protection
of intellectual property rights
and the state management of
intellectual property as amended
by Decree No. 119/2010/ND-CP
dated 30 December 2010 and
Decree No. 154/2018/ND-CP
dated 09 November 201 ;
Decree
No.
103/2006/NDCP dated 22 September 2006
providing detailed regulations on
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and guidance for implementation
of the Law on Intellectual
Property regarding industrial
property as amended by Decree
No. 122/2010/ND-CP dated 31
December 2010;
Decree No. 35/2006/ND-CP
dated 31 March 2006 detailing
implementation of Commercial
Law
regarding
franchising
as amended by Decree No.
120/2011/ND-CP dated 16
December 2011 and Decree
No. 08/2018/ND-CP dated 15
January 2018;
Circular No. 01/2007/TT-BKHCN
dated 14 February 2007 guiding
the implementation of Decree No.
103/2006/ND-CP as amended
and supplemented by Circular No.
13/2010/TT-BKHCN dated 30
July 2010, Circular No. 18/2011/
TT-BKHCN dated 22 July 2011,
Circular No. 05/2013/TT-BKHCN
dated 20 February 2013 and
Circular No. 16/2016/TT-BKHCN
dated 30 June 2016; 8
Circular No. 09/2006/TT-BTM
dated 25 May 2006 providing
guidelines on registration of
franchising activities as amended
by Circular No. 04/2016/TT-BCT
dated 06 June 2016; and
Various international
and conventions.

treaties
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Type of IPR

Description of IPR’s subject matter
A sign, or ‘mark’, used to distinguish
goods or services of the IPR owner
from those of another person.

Rights to
Trademark

10.1

INTRODUCTION
Vietnam has a comprehensive
system of Intellectual Property
(“IP”) protection, comprising of the
abovementioned legislation and a
host of international treaties and
conventions as set out in Item 10.5
below.
This chapter focuses on the key
forms of IP rights (“IPR”) and their
protection in Vietnam. Peripheral
issues such as appellations of
origin, trade secrets, geographical
indications and trade names will
not be discussed. If you require
assistance with one of these issues,
we invite you to contact our office
for further information.

10.2 SCOPE AND

DURATION OF IP
PROTECTION

As noted above, this chapter covers
the key forms of IPRs: copyright,
right to invention/utility solution and
rights to trademark. This chapter is
not exhaustive: other forms of IPRs
available in Vietnam, such as rights
to industrial design and rights to
plant varieties, will not be discussed
here.

Ten years from date of application
for registration. This protection can
be renewed indefinitely in ten-year
increments.

Moral rights (except for the right
to publish or authorise others to
publish the work): Indefinite term.

Copyright

Literary, artistic or scientific work
that is the creation of the mind,
expressed in any form and through
any means, irrespective of its
content and value.

The following table provides a short
description of different IPRs and
the duration of protection under the
laws of Vietnam:

Economic rights and the right to
publish or authorise others to
publish the work:
Movies, photographs, plays,
applied fine art works and
anonymous works: 75 years
from first publication or 100
years (for movies, photographs,
plays and applied fine art works)
from creation if not published
within 25 years from creation;
All other copyrighted materials:
author’s life plus 50 years.

Rights to
Invention
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It must be visible and may take the
form of letters, words, drawings,
images (including holograms), or any
combination thereof, and presented
in one or more colours.

Duration of Protection

A technical solution in the form of a
product or process which is intended
to resolve a problem by application
of natural laws, inventive, novel
(cannot be easily recreated by
someone of average applicable
knowledge), and has not been
publicly disclosed (with a narrow
range of exceptions).

20 years from date of application for
registration.
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Description of IPR’s subject matter

Duration of Protection

A technical solution in the form of a
product or process which is intended
to resolve a problem by application
Rights

of natural laws, is not common

to Utility

knowledge, is novel (cannot be

Solution

easily recreated by someone of

10 years from date of application for
registration.

average applicable knowledge) and
has not been publicly disclosed (with
a narrow range of exceptions).

10.3 REGISTRATION
10.3.1 Rights to

Trademarks and Rights
to Patents (Invention/
Utility Solution)

With regard to trademarks and
patents, the holder of the IPR can
register the rights either under
Vietnam’s domestic registration
process or in accordance with an
international registration framework
(through the World Intellectual
Property Organisation, Madrid System
and Patent Cooperation Treaty).
Industrial property registration
applications and source documents
of the transactions between an
applicant and the Vietnamese State
administrative body for industrial
property rights – National Office
of Intellectual Property of Vietnam
(“NOIP”) – must be in Vietnamese,
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except for the following documents,
which may be in another language but
shall be translated into Vietnamese
at the request of the NOIP:
Power of attorney;
Documents
evidencing
registration right;

the

Documents
evidencing
priority right; and

the

Other documents supporting the
application.
The following documents must be
submitted in support of a Trademark
registration application:
i.

Declaration for registration,
made on the prescribed form,
containing basic information such
as name, registered address, and
nationality of the applicant, list
of goods and/or services bearing
the mark in accordance with the
International Classification of
Goods and Services, a sample

of the mark, description of the
mark, etc.;

of the mark, a list of users
and their identification;

ii. Power of attorney from the
applicant to a representative (if
any);

Explanation on particular
characteristics and quality of
the product bearing the mark;

iii. Five (05) identical samples
satisfying
the
following
requirements:

Map
showing
geographical area;

Elements of the sample
marks must have dimensions
no less than 8 millimeters and
not exceeding 80 millimeters,
and the overall presentation
of the trademark in the
Declaration for registration
must have dimensions of
80 millimeters by (x) 80
millimeters;
A three dimensional mark
must include photos and
drawings of the sample
trademark;
An application requesting
protection of a colored mark
must include the actual color,
and if the application does
not request protection of a
colored mark, then the mark
must be presented in black
and white; and
iv. In case of a collective mark or
certification mark:
A certified copy of the
regulation governing the use

the

The written approval for the
trademark registration issued
by the provincial People’s
Committee.
The following documents must be
submitted in support of a Patent
registration application:
i.

Declaration for registration
containing basic information
such as name, address, and
nationality of the applicant and
inventor, title of the invention/
utility solution, etc.;

ii. Power of attorney from the
applicant to a representative (if
any);
iii. The specification, containing
detailed information of the
invention, i.e. description, claims,
abstract, in Vietnamese and
formal drawings (if any); and
iv.

Certified copy document(s)
establishing priority (if any).

The procedures for domestic
registration of trademarks and
patents are set out on the next page.
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The applicant submits an application to the National Office of Intellectual Property

10.3.2 Copyright

Within one month of receipt of application,
the NOIP performs a formality examination
of the application.

Although it is not compulsory, the
laws of Vietnam do provide for the
registration of copyright, which
will serve as preliminary proof of
ownership.

NOIP publishes the application in the
Industrial Property Gazette.

The following documents must
be submitted in support of any
registration application:
TRADEMARK

PATENT

A substantive examination will be carried

After the publication and in any

out within 18 months from the publication

event within nine months from

or application date, whichever is later,

the publication date, a substantive

if requested by the applicant or a third

examination will be carried out.

party. Failure by the applicant to make this

Any opposition to the registration

request will result in the application being

should be filed with the NOIP at

withdrawn.

this point.

APPLICATION

Accepted application shall be

i.

Declaration for registration of
copyright or related rights stating
the applicant, the author's name,
address, nationality and date
of birth; the copyright owner's
name, address, nationality and
date of birth; publication date,
brief content of the work; genre
of the work; and other contents;

ii. Two (02) copies of the work which
is the subject of the registration

application, or two (02) copies of
the formulated object which is
the subject of the application for
related rights registration;
iii. Letter of authorisation where
the applicant is an authorised
person;
iv. Documents proving the right to
file the application where the
applicant acquires such right by
way of inheritance, succession or
assignment;
v. Written consent of the coauthor(s) in the case of a work
under joint authorship; and
vi. Written consent of the coowner(s) if the copyright or
related rights are jointly owned.
The procedure for the registration of
copyright is set out on the next page.

The author or copyright holder submits an application for registration to the
Ministry of Culture, Sports and Tourism (Copyright Office of Vietnam or the
Representative of the Copy right Office in Da Nang or Ho Chi Minh City).

published by the NOIP in the
Official Gazette of Industrial
Property.

The Copyright Office shall examine the application and issue a decision within
15 working days from the date of receipt of a valid application.

APPLICATION DENIED

The applicant may appeal to the Board of Appeal of the NOIP within 90 days of awareness
or receipt date of such refusal. A subsequent appeal may be made to the Minister of Science
and Technology and finally to the Provincial Administrative court.
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APPLICATION APPROVED

APPLICATION DENIED

The Copyright Office grants
a
registered
copyright
certificate to the applicant.

The Copyright Office notifies
the applicant in writing.
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10.4 FIRST TO FILE

PRINCIPLE

Vietnam has adopted the "first to
file" principle for determining priority
in IP registrations. This means that
an IP right will be granted to the
first person who files an application
seeking to register the right.
However, the "first to file" principle
only applies to patent, industrial
design and trademark.

10.5 FOREIGN

APPLICATIONS
Due to Vietnam’s participation in
certain international treaties and
conventions such as the Paris
Convention, the Patent Cooperation
Treaty and the Madrid System, IPR
applicants can also claim priority
based on an earlier application filed
in a foreign country which is also a
participant in the same treaty or
convention.

10.6 RENEWALS
The initial term of protection for
trademarks is ten years from
the registration filing date. This
protection can be renewed provided
that the renewal application is made
within six months either before or
after the expiry date of the initial
168 LNT&Partners
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term of protection. However, if it is
the latter, the trademark holder shall
pay an additional renewal fee of 10%
for each month of late payment.
The term of protection for industrial
designs is five years from the
registration filing date. This
protection can be renewed for two
consecutive terms, each of five
years. The renewal application can
be made within six months either
before or after the expiry date of the
initial term of protection. However, if
it is the latter, the trademark holder
shall pay an additional renewal fee of
10% for each month of late payment.

10.7.1 Duration
Parties may set a duration for the
licence agreement. However, this
duration cannot exceed the duration
of protection of the underlying right.

10.7.2 Content of Licensing
Agreements
The licence agreement must contain
the following provisions:
i.

Identities of the parties (name
and full address);

ii. Grounds for licensing;
iii. Details of the IPR to be licensed;

The term of protection for invention
and utility solution are twenty years
and ten years from the filing date
respectively. The invention patent
and utility solution patent are not
renewable.

iv. Type of the licence;

10.7 LICENCE

vi. Licensing fees and payment
method; and

AGREEMENTS
A licence agreement must be
written, and may be either exclusive
or non-exclusive. Therefore, you can
enter into multiple non-exclusive
licensing agreements with different
organisations in Vietnam. Licensees
may not sub-license the rights
unless there is a provision within
the agreement specifically allowing
them to do so.

v. Scope of the licence, including
limitations on use right; territory
of licence (Vietnamese territory
or part thereof); and term of
licence.

vii. Rights and obligations of the
parties.

10.7.3 Prohibited
Clauses

Under the laws of Vietnam, an
industrial
property
licensing
agreement is not allowed to include
any clauses which would:
i.

Prevent

the

licensee

from

improving
the
object
of
the
agreement,
excluding
trademarks. If the agreement
concerns
trademarks,
the
licensor may prevent the licensee
from modifying the trademark;
ii. Require the licensee to transfer
to the licensor free of charge any
improvements they make upon
the object of the agreement;
iii. Directly or indirectly limit the
territories to which the licensee
may export goods and services
under the licensing agreement,
unless the licensor holds their
own IPRs or exclusive import
rights in the territory;
iv. Compel the licensee to buy
raw materials, components or
equipment from a designated
source (including from the
licensor) unless it is necessary
to ensure the quality of goods
produced or services supplied
under the licensing agreement;
or
v. Restrict the licensee’s right to
make complaints or initiate
lawsuits concerning the validity
of the IPR or the licensor’s right
to license the IPR.

10.7.4 Registration
An industrial property licensing
agreement
is
effective
and
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enforceable between contracting
parties even if it is not registered.
However, in order to be effective
against third parties, the licensing
agreements must be registered.
In order to register a license
agreement, an application file must
be submitted to the National Office
of Intellectual Property, comprising
the following documents:
i.

Two (02) originals of the
Declaration for registration in the
prescribed format;

ii. Two (02) originals or two (02)
certified copies of the licensing
agreement;
iii. Receipt for payment of fees and
charges; and
iv. A power of attorney if the
application is filed by a
representative.

10.7.5 Resolution of

Chapter 10: Intellectual Property

been in operation for at least one
year before being franchised. The
franchise agreement must be in
writing, and franchisees shall be
entitled to sub-franchise to third
parties only if so consented by the
franchisors.
Before the franchising can proceed,
the intended franchisor is required to
register with the Ministry of Industry
and Trade. Exceptions to this rule are
cases involving domestic franchising
and overseas franchising from
Vietnam, which are only required to
be reported to the provincial-level
Department of Industry and Trade.
A dossier of application for
registration of franchising includes
the followings:
i.

An application for registration of
franchising;

Licensing Agreement
Disputes

ii. A written
franchising;

Disputes which arise under a
licensing agreement may be resolved
as normal contract disputes. We
refer the reader to our chapter on
dispute resolution for further details.

10.8 FRANCHISE

iii. A copy of the business
registration
certificate
or
equivalent document of the
foreign merchant certified by
the competent authority of
the locality where the foreign
merchant is established;

The business system subject to
franchising is required to have

iv. A notarised copy of the protection
titles of industrial property rights
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introduction

of

granted by the Vietnamese or
overseas authorities in case of
licence of protected industrial
property objects;
v. Documents
evidencing
the
consent of the franchisor to
sub-franchising in case subfranchising is contemplated.

10.9 TAX LIABILITY
10.9.1 Corporate
Income Tax

If the licensor is a foreign corporation
based outside of Vietnam, the
Vietnamese licensee must declare
how much royalties they are paying
then pay tax on that amount on
behalf of the licensor. The licensee
will then deduct the tax payment
from the royalties due to the licensor.

10.9.2 Personal
Income Tax

As an individual, royalty payments
from licensing agreements which
exceed VND ten (10) million are
subject to Personal Income Tax. If
the individual is not a tax resident,
a flat levy of five percent applies. If
the individual is a tax resident, the
royalties are still subject to a five
percent levy.

10.10

ASSIGNMENTS
Owners of IPRs are entitled to
assign these rights as long as such
contracts do not violate the laws
of Vietnam and are registered with
the National Office of Intellectual
Property.

10.10.1 Prohibited
Agreements

Under the laws of Vietnam, the
following cannot be the subject of an
IPR assignment agreement:
i.

IPR to a geographical indication;

ii. IPR to a trade name without
transfer of the entire business
establishment and activities
under such trade name;
iii. IPR for a collective mark to be
assigned to an organization or
individual who is not a member
of the collective; and
iv. IPR to trademark, the assignment
of which causes confusion to
the characteristics or origin of
the goods or services bearing
such mark.

10.10.2 Registration
All assignment agreements must be
registered in order to be effective and
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enforceable between contracting
parties and against third parties. The
process for these registrations is the
same as for licensing agreements.

10.11

ENFORCEMENT
10.11.1 Judicial
remedies

Upon request of the IPR owner,
the courts have the power to
issue injunctions against IPR
infringements. However, this process
can be time consuming because the
court requires conciliation prior to
issuing an injunction.
The court can also award damages
for losses caused by infringement.

10.11.2

Administrative remedies
This process is usually more effective
than the judicial route due to the
executive’s extensive powers.
i.

The first step is to provide the
authorities with evidence proving
that you have the right to enforce
the IPR.

ii. Sanctions include warnings,
fines, seizure and destruction
of infringing goods, suspension

Chapter 10: Intellectual Property

of business
compensation.

licences

and

This chapter was revised and updated by

10.11.3 Invalidation
of IPR

Under Article 96 of the Law on
Intellectual Property, a person
or organisation may request the
cancellation of an IPR that has been
granted in circumstances where the
industrial property object did not
satisfy the protection conditions.
With regards to Trademarks, such
a request must be made within five
years of the right being granted,
except where the protection was
granted as a result of dishonesty
of the applicant. Patents, however,
may be invalidated at any time.

10.12

DEVELOPMENTS IN
IP LEGISLATION
Guidance and implementation of
the Law on Intellectual Property
are further detailed in several
Governmental
decrees
and
Ministerial circulars that fall outside
the scope of our discussion. We
recommend you seek professional
advice regarding specific matters
that are not detailed here.

Dr. Nguyen Anh Tuan
Founding Partner
Email: tuan.nguyen@LNTpartners.com

Practice areas

Industry coverage

• Antitrust/ Competition
• M&A
• Employment/ Labor
• Compliance
• Foreign Investment

• Healthcare and Pharmaceutical
• Distribution/Retail
• Education

Profile
Dr. Tuan is a partner in charge of
the firm’s Corporate practice group.
Leading multinational companies
in the pharmaceutical, FMCG and
consumer goods industries regularly
seek Dr. Nguyen’s expert advice in
matters concerning importation,
distribution, sales and antitrust. He
leads a team specialised in healthcare
sector and antitrust issues.

asialaw Profiles has singled out Dr
Tuan as being “very knowledgeable
of the healthcare industry as well as
the local environment.” In corporate
and antitrust matters, he has advised
clients on various issues including
Greenfield investment, M&A, corporate
restructuring, filing for clearance
and compliance trainings, along with
specific experience in commercial
dispute settlements.

Membership

Education

Languages

• Vietnam Bar Federation

• PhD (Nagoya Japan)

• Vietnamese

• Ho Chi Minh City Bar Association

• LL.M. (Lund, Sweden)

• English

• International Bar Association
• Arbitrator at FCCA
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• FMCG

• LL.B. (HCMC University of
Law, Vietnam)
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What LNT can
do for you
Our Intellectual Property practice
is committed to protecting our
clients’ ideas, brands, inventions,
innovations, and above all their
reputations. Services you can expect
from us include IP right registration,
acquisition, enforcement, licensing
and planning.
A few highlights of our Intellectual
Property work include:
Represented a leading FMCG
company
in
a
significant
trademark dispute.
Advised one of the world’s most
dominant electronics companies
in matters involving online access
to copyrighted materials.
Advised a global healthcare
company on intellectual property
issues, including data-handling
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and product
the ERP.

information

on

Advised Coca Cola Vietnam
Ltd (CCBVL), a bottler for The
Coca Cola Company (TCCC),
on interpretation of IP law
such that the licence between
CCBVL and TCCC is enforceable
not only between themselves
but also third parties, thereby
facilitating the process of export
from CCBVL.

Key contacts:
Dr Le Net
Partner (net.le@lntpartners.com)
Dr Nguyen Anh Tuan
Partner (tuan.nguyen@lntpartners.com)
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11.1 LAWS ON

Chapter 11
TECHNOLOGY TRANSFER

TECHNOLOGY
TRANSFER

Recognising the importance of
technology transfer activities, in
2017 the Government of Vietnam
promulgated the Law on Technology
Transfer, which is the primary
legislation in this area of law. The
legislation deals with common issues
of technology transfer contracts,
services and incentives to encourage
and promote technology transfer.

restricted and prohibited technology
transfer. 85 In general, encouraged
transfers include transfers of high,
advanced, new and clean technology
which is necessary for sustainable
development. On the other hand,
restricted and prohibited transfers
include out-dated, polluted, and
toxic technologies which can
cause environmental pollution, or
technologies for restricted business
lines such as money printing or
human cloning.

11.3 TECHNOLOGY

11.2 INTRODUCTION TRANSFER

TO TECHNOLOGY
TRANSFERS IN
VIETNAM

Key Legislation
Civil Code No. 33/2005/
QH11 and Civil Code 2015 No.
91/2015/QH13
Law on Intellectual Property No.
50/2005/QH11 amended and
supplemented in 2009

on Technology Transfer amended
and supplemented by the Decree
No. 120/2014/ND-CP.
Decree
No.
64/2013/NĐCP providing sanction for
administrative violations in
technology transfer

Law on Technology Transfer No.
07/2017/QH14

Law on Handling Administrative
Violation 2012 (No. 15/2012/
QH13)

Decree No. 133/2008/NĐ-CP
providing detailed guidance on
the implementation of the Law

Law On The Amendments To The
Law On Enterprise Income Tax
(No. 32/2013/QH13)
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Vietnamese laws on technology
transfer categorise technology
transfers
into
four
groups:
Encouraged, Restricted, Prohibited,
and ‘Others’. 84 Decree 76/2018/NDCP provides the lists of encouraged,

AS CAPITAL
CONTRIBUTION
An investor is permitted to transfer
its technology as a form of capital
contribution to an investment
project. 86 The value of the
contribution will be determined by
the shareholders or by a professional
valuation organisation. 87

84

The laws do not specifically mention this “others” category. However, the laws can be interpreted
as meaning that if the technology is not listed in the list of restricted or prohibited transfers, the
transfer is still allowed under the law even if not listed in the list of encouraged transfers.

85

Decree 76/2018/ND-CP, Annexes I, II and III.

86

Law on Enterprise 2014, Article 35

87

Law on Enterprise 2014, Article 35.2
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11.4 TECHNOLOGY

TRANSFER UNDER
CONTRACT
11.4.1 Language and

Governing Language
of Technology Transfer
Contract (TTC)

The parties are generally free to
choose the language of the TTC. 88
However, if the transaction under
the TTC takes place in the territories
of Vietnam, a Vietnamese version
is recommended for registration
purpose. In want of a Vietnamese
version, the parties must translate
the agreement and certify the
translation in order to register the
agreement. 89
Under the laws of Vietnam, the
parties to a TTC may agree that
the TTC will be governed by foreign
laws provided that the application
of such laws does not conflict with
“the fundamental principles of
Vietnamese law.” 90

11.4.2 The transferor’s
obligations under a TTC

Chapter 11: Technology Transfer

list of restricted technologies for
transfer;

A transferor under a TTC will be
subject to the following obligations
under the laws of Vietnam: 91
Undertake that the entitlement
to transfer the technology
in question is legal and not
restricted by any third party;
Proper implementation of the
contractual commitments and
payment or compensation for
any loss and damage incurred by
the transferee or third parties as
a result of breach of the TTC;

Discharge all financial and
other obligations imposed by
Vietnamese law.

The price of the technology transfer
must be audited and implemented in
accordance with the Law on Taxation
and Prices if the technology is
transferred: 93

11.5 PAYMENT

between parties one of whom
has state capital; or

The parties to a TTC may use any
payment method listed below: 92

between parties in a parentsubsidiary relationship; or

A lump sum payment or payment
in instalments, in cash or in kind;

between affiliates as prescribed
by the Law on Taxation.

Conversion of the technology
value into capital contributions
to an investment project or to an
enterprise;

Protect the confidentiality of
information obtained during
the process of negotiation and
execution of the TTC;
Notify
the
transferee
of
additional appropriate measures
upon discovery of any technical
difficulties, which result in the
technology failing to satisfy the
requirements stipulated in the
TTC;

The table below sets out the main
government

incentives

Payment on a seasonal basis at a
percentage of the net sales price;
Payment at a percentage of the
net turnover;

government programs may apply

Combination of the above
mentioned payment methods; or
Any method provided that such
method is in compliance with
laws on technology transfer.

However, many other incentives and
depending on the nature of the
technology involved and the location
of the project, such as whether the
project takes place in a “difficult socioeconomic area.” It is recommended
that you seek professional advice as
to the incentives applicable to the
technology transfer and investment
project you wish to undertake.

88

Law on Technology Transfer, Article 22.2

89

Law on Technology Transfer, Article 31.3(b)

90

Civil Code 2015, Chapter XXV

92

Law on Technology Transfer, Article 27; Decree 76/2018/ND-CP, Article 4

Law on Technology Transfer, Article 25.2

93

Ibid

91

178 LNT&Partners

available

in the area of technology transfer.

Payment at a percentage of the
pre-tax profit of the transferee; or

Request for a technology
transfer licence if the technology
is being transferred overseas
and such technology is on the

11.6 INCENTIVES
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Incentive
Import Tax

in accordance
regulations;

Particulars
Apply to goods used directly for technology research and innovation. 94
Apply to machinery, equipment and specialised vehicles for the purpose

Exemptions

of technology development, which cannot be produced in Vietnam. 95

Government
Funding

Small and medium enterprises investing in technology transfers may
be eligible for favourable loans (including low-interest loans) and loan
guarantees. 96

11.7 LICENCE AND

approved by the Ministry of Science
and Technology i.e. the project
must obtain a technology transfer
approval and a technology transfer
permit. The procedure can be
summarised as follows: 97

REPORTS

Technology transfers falling within
the ‘restricted’ category must be
Technology

Execution of technology

transfer approval

transfer agreement

11.7.1 Technology
transfer approval

withtin 60 days

Technology
transfer permit

Technology a dossier that contains
the following:98
A request for technology transfer
approval;

Technology transfer approval is
not required for the transfer of
technologies that are applied in
investment projects which have been
examined in the process of issuing
investment policies or investment
decisions. To obtain a technology
transfer approval, the applicant must
submit to the Ministry of Science and

A document specifying the legal
status of the applicant;
A written explanation for the
transferring of the technology;
A written explanation of
the conditions for use of
the transferred technology

94

Decree 134/2016/ND-CP, Article 19

97

Law on Technology Transfer, Articles 28-30

95

Circular 219/2013/TT-BTC, Article 4.17

98

Law on Technology Transfer, Article 29.1

96

Law on Technology Transfer, Article 35
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legal

Submit
application for
Technology
transfe approval
r to Ministry
of Science and
Technology

3 business
days

laws on technical standards and
regulations.

A written explanation regarding
the
compliance
of
the
transferred technology with the

Exemptions
VAT

with

Review the
application

The process to obtain the technology
transfer approval is as follows: 99
Accept
application
withtin 30
days

The
Ministry
issue the
approval/
refusal for
the

Execution
of
technology
transfer
agreement

Request for amendment/
supplement

Upon receiving the approval from the
Ministry of Science and Technology,
the parties are entitled to execute
the technology transfer agreement.

11.7.2 Technology
transfer permit

The parties are required to apply for a
technology transfer permit from the
Ministry of Science and Technology
within 60 days of the conclusion of
the technology transfer agreement.
The application for a technology
transfer permit includes: 100
A request for technology transfer
permit, which specifies the

99

Law on Technology Transfer, Article 29

100

Law on Technology Transfer, Article 30.1

parties’ responsibility to ensure
the compliance of contents of the
technology transfer agreement
with relevant laws;
A document specifying the legal
status of the parties entering
into the technology transfer
agreement;
The original in Vietnamese or the
certified copy of the technology
transfer agreement or notarised
or
certified
Vietnamese
translation of the agreement
(in case the agreement is not
available in Vietnamese);
The list of technical documents,
machinery, and equipment (if any)
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enclosed with the agreement;

A written record of the valuation

The certified copy of IP rights
Certificate(s) (if any);

of the transferred technology in

Quality, standards of products or
service created by applying the
transferred technology;

funding.
The process to obtain technology

A written explanation of conditions
for using the technology;

follows: 101

Execution of
technology
transfer
agreement

withtin 60
days

case the transferee uses state

5 business
day

Review the
application

Accept
application
withtin 15
days

Request for amendment/
supplement
Maximum 120 days to
amend/supplement the
application
The Ministry issue the
approval/refusal for the
Technology transfer permit

Any technology transfer to Vietnam
or from Vietnam to a foreign country,
which is wholly or partly funded by
state budget/capital, and which is
a part of a transaction listed below,
is required to register with the
Ministry or Department of Science
and Technology, unless granted a
101

Law on Technology Transfer, Article 30
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Ms. Hoang Nguyen Ha Quyen
Founding Partner

transfer permit is summarised as

Submit
application
for
Technology
transfer
permit

11.8 REGISTRATION
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Certificate of Registration of the Result
of Science and Technology Duty:
Investment project;
Capital
Contribution
by
technology;
Franchise;
Transfer of IP rights;
Sale/Purchase
of
machine,
equipment. 102
102

Email: quyen.hoang@LNTparteners.com

Practice areas

Industry coverage

• Employment/ Labor
• M&A
• Compliance
• Dispute Resolution

• Insurance
• Distribution/Retail
• FMCG
• Manufacturing

Profile
Ms. Quyen heads the firm’s Corporate
practice group. She advises in
matters of corporate and commercial
compliance, M&A, contract drafting
and
negotiation,
investment,
labour, and intellectual property.
She has been ranked by Chambers
and Partners as a Corporate/M&A
expert in Vietnam. She has also been
active in arbitration and dispute
settlement. With more than 20 years
of experience, Ms. Hoang is one of

the few life insurance law experts in
Vietnam.
Ms. Quyen has been held in high
regard and recommended by asialaw
Profiles for having “all the important
connections and experience” that
corporate clients need. Prior to cofounding LNT & Partners, Ms. Hoang
was Chief Counsel and Head of PR for
a U.S. insurance company. She has also
worked as in-house counsel for British
American Tobacco (Vietnam).

Membership

Education

Languages

• Vietnam Bar Federation

• LL.M. (University of the
West of England, UK)

• Vietnamese

• Ho Chi Minh City Bar Association
• Law Association for Asia and the
Pacific

• LL.B. (Ho Chi Minh Law
University, Vietnam)

• English

Law on Technology Transfer, Articles 5.2, 31
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What LNT can
do for you
LNT understands the complexity of
TTCs and can assist you in reviewing
the contract and obtaining the
required approval and permits (if
applicable).

Key contacts:
Dr. Le Net
Partner (net.le@lntpartners.com)
Mr. Bui Ngoc Hong
Partner (hong.bui@lntpartners.com)
Ms. Hoang Nguyen Ha Quyen
Partner (quyen.hoan@lntpartners.com)
Dr. Nguyen Anh Tuan
Partner (tuan.nguyen@lntpartners.com)
Mr. Nguyen Xuan Thuy
Partner (thuy.nguyen@lntpartners.com)
Ms. Vu Thanh Minh
Partner (minh.vu@lntpartners.com)
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Chapter 12
INSOLVENCY

Chapter 12: Insolvency

12.1 SCOPE OF

BANKRUPTCY LAWS
Bankruptcy law applies to all types
of enterprises, cooperatives and
credit institutions established and
operating under the laws of Vietnam.

12.2 WHEN IS

AN ENTERPRISE
BANKRUPT?
Under the Law on Bankruptcy, an
enterprise will be regarded as falling
into the state of bankruptcy if it
is unable to pay its debts within 3
months of the debts’ due dates.

12.3 WHO

MAY BEGIN
BANKRUPTCY
PROCEEDINGS?

Key Legislation
Law on Bankruptcy 2014
Resolution No. 03/2016/NQ- HDTP
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The legal representative of the
bankrupt entity is obliged to file a
bankruptcy petition.
In addition, the following persons
may apply to commence bankruptcy
proceedings after the expiry of the
3-month statute of limitations for
the enterprise to make repayments:

i.

Unsecured creditors i.e. A
creditor of an unpaid debt which
is not secured by assets of the
enterprise or by a guarantor;

ii. Partially secured creditors i.e. A
creditor of an unpaid debt which
is secured by the assets of the
enterprise or by a grantor, and
the value of the secured assets is
less than the debt;
iii. Employees,
grassroots-level
trade unions or the immediate
higher-level trade union in a nonunionised enterprise;
iv. Owners of private companies,
Chairman of the Management
Board of JSC, Chairman of
Members’ Council of a limited
liability company with two or
more members, and owners of
one-member limited liability
companies;
v. Partnership members;
vi. Joint-stock
company
shareholders who have more
than 20 percent voting rights;
vii. Cooperative members or legal
representatives of cooperatives
in a union cooperative; and
viii. The State Bank of Vietnam
regarding
insolvent
credit
institutions.
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12.4 THE AUTHORITIES WITH THE

POWER TO COMMENCE BANKRUPTCY
PROCEEDINGS

1.

2.

3 days

petition to the court
The judges in charge are

The district-level
people’s courts of a
certain area

The provincial-level people’s courts
of a certain area

Submit the bankruptcy

appointed and issue a notice

3 days

affirming that the petition
is valid
Insolvent enterprises and

3.

20 days

creditors may negotiate to
withdraw the petition

Enterprises and cooperatives
registered in that area

The negotiation fails and the
4.

3 days

court requests for payment
of fees and expenses to
handle the case
Fees and expenses are paid.

Assets or
participants of the
bankruptcy
case are
abroad

The
insolvent
enterprise
owns
branches/
offices
located
in various
places

Real
property of
the insolvent
enter-prise
is located
in various
areas

The case
that is
chosen
by the
provinciallevel court

Enterprises and
cooperatives
headquartered in that
area which do not fall
within the authority
of provincial-level
people’s courts

In
summary,
it
will
take
approximately one year for the

15 days

by the court as invoices of
the fees are submitted
The court issues a notice of

6.

the case being handled to

3 days

the relevant parties
Cases in which in insolvent
7.

12.5 THE

BANKRUPTCY
PROCEDURE

5.

The case is officially handled

enterprises are involved are

5 days

suspended and stopped

court, the bankruptcy trustee and
the creditors to organise a creditor
conference to decide whether to
rescue or liquidate the assets of the
enterprise subject to liquidation.

The judges issue a decision
8.

30 days

to accept bankruptcy
procedures
A bankruptcy trustee is

9.

3 days

appointed by the judges.
The decision is sent to the
relevant parties

10.
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Creditors submit a demand

30 days

letter
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The bankruptcy trustee
11.
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RESOLUTION OF CREDITORS’
CONFERENCE

15 days

makes a list of creditors and
publishes that list
The list of creditors is sent

12.

10 days

to creditors who submitted
demand letters
The list of the insolvent

13.

enterprise’s debtors is
The bankruptcy trustee
conducts stocktaking and
determines the value of
property
Creditors’ conference. A

20 days

resolution is passed
The Court sends the

16.

resolution to the competent
procuracy department and

The court will issue a
Declaration of Bankruptcy to
the enterprise

The plan is considered and
adopted by the Creditors’
Conference and will be
implemented by the enterprise
within a time set by the
conference or by law.

LIQUIDATION PROCESS

3 days

relevant parties

There are two possible outcomes
at the creditors’ conference. On
the one hand, the parties may
adopt a resolution to apply a
rescue procedure, in which case
the conference may also determine
the time limit for conducting the
procedure. Otherwise, the time limit
will be three (3) years from the date
the plans for restoring business

The enterprise designs and
submits the plan for restoration
of business operations
90 days

the insolvent enterprise’s

15.

NO RESCUE PROCEDURE IS
AGREED AND ADOPTED

45 days

published

14.

RESCUE PROCEDUE RESTORATION OF BUSINESS
OPERATIONS

operations are adopted by the
conference.
Alternatively, where no rescue
plan is agreed upon or devised,
the enterprise’s property will be
liquidated.
The relevant procedure for each
option is summarised in the
flowchart below.

The enterprise
successfully
implements the
plan

The enterprise
successfully
implements the
plan

Stoppage of rescue
procedures. The
enterprise that is
not insolvent to
apply bankruptcy
procedures

The court will issue
a Declaration of
Bankruptcy to the
enterprise

LIQUIDATION PROCESS
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12.5.1 Bankruptcy
trustee

Once the Court has decided to accept
the bankruptcy proceedings, it will
appoint either an individual or a
company to act as the bankruptcy
trustee to perform the tasks of
managing and liquidating the
property of the insolvent enterprise.
The bankruptcy trustee has various
powers and functions, including:
i.

Managing property, supervising
business
operations
and
conducting asset liquidation,
including:
verifying, collecting and
managing
documents
and proofs relating to the
business operation of the
enterprises.
cataloging and making lists
of the enterprise’s available
assets, and making lists of
creditors and debtors;
preserving the enterprise’s
assets, preventing property
transfer transactions without
the
judges’
permission,
preventing the dispersion of
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assets, and maximizing the
value of property in case of
liquidation;

ii. Representing the enterprise in
cases where the enterprise does
not have legal representation;

supervising the business
operations of the enterprise;

iii. Reporting
on
the
state
of properties, debts, and
operation of the enterprise, and
participating in developing a plan
to restore business operations;

hiring other persons to
conduct works according to
the law;
proposing judges to
foreclose the enterprise’s
property to pay for bankruptcy
expenses;
foreclosing the enterprise’s
property according to the
judges’ decision to pay for
bankruptcy expenses;
organising the valuation and
liquidation of the enterprise’s
property; reporting to the civil
enforcement
department,
notifying the relevant persons
of the bankruptcy procedures
regarding assignment to
other persons to liquidate the
properties; and
sending money collected
to bank accounts opened by
the court or civil enforcement
department.

iv. Proposing judges to:
collect documents and
evidence;
declare a transaction void
and decide to recover the
enterprise’s assets being
illegally sold or transferred;
and
obtain an injunctive relief
or administrative fines, and
transfer the documents to
the competent agency to
handle for criminal issues

12.5.2 Rescue

procedures: restoration
of business operation

12.5.2.1 Procedure
The rescue procedures may be
adopted at the conference under
a quorum set forth by law. For the

court to issue a decision on the
restoration of business operations,
the conference has to adopt
resolutions approving all of the
following: solutions to reorganise
business operations; plans for
repayment of debts to creditors;
and requests from the enterprise
for a plan for restoration of business
operations.
Within thirty (30) days of the date
the Creditors’ conference passes a
resolution to allow the enterprise
to conduct rescue processes, the
enterprise must submit to the
court, creditors, and bankruptcy
trustee a plan to restore its business
operations.
Within ten (10) days of the date
of receiving the plan to restore
business operations, the creditors
and bankruptcy trustee will provide
the enterprise with their opinions on
the plan in order to complete it. The
bankruptcy trustee will accordingly
report to the court on the plan.
Within fifteen (15) days of the
date of receiving the plan from the
bankruptcy trustee, the judge may
consider the matter and raise the
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plan to be adopted in the Creditors’
Conference.
If the plan is adopted at the
Creditors’ Conference, the court will
issue a decision to recognise the
plan. Once recognised by the Court,
these resolutions are binding on all
parties concerned.
Once every six (6) months,
the enterprise must send the
bankruptcy trustee a report on the
implementation of the plan, and the
bankruptcy trustee will accordingly
report to the judges and creditors.
If the enterprise fails to implement
or incorrectly implements the
plan, the court may convert the
rescue procedures into liquidation
procedures.

12.5.2.2 Suspension of rescue
procedures
The judges will suspend the rescue
procedures if:
i.

the enterprise has fulfilled the
plans for restoring its business
operations; or

ii. the enterprise is not able to
implement the plan; or
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iii. the statute of limitations for
conducting the plan passes but
the enterprise is still insolvent.

the decision to the commencement
of proceedings, the enterprise is
strictly forbidden from:

When the court issues a decision
to suspend the rescue procedures
according to (i) above, the enterprise
will no longer be considered
insolvent. If the suspension decision
is issued due to (ii) or (iii) above,
the court will issue a declaration
to affirm the enterprise’s state of
bankruptcy.

i.

12.6 BUSINESS

ACTIVITIES OF
THE ENTERPRISES
AFTER THE
INITIATION OF
BANKRUPTCY
PROCEEDINGS
After
commencing
bankruptcy
proceedings,
most
business
activities may be carried out
normally, but under the supervision
and inspection of the judges and the
bankruptcy trustee.
In addition, from the date of receipt of

concealing or dispersing assets;

ii. paying unsecured debts, except
for unsecured debts occurring
after the date the bankruptcy
proceedings were commenced
and payment of staff salary;
iii. abandoning or reducing the right
to reclaim debts; and
iv. converting unsecured debts into
those secured by the assets of
the enterprise.
However a judge may allow an
enterprise to conduct activities
necessary to sell or increase the
value of its property if this is in
line with proposals set out by the
bankruptcy trustee.

12.7 SUSPENSION

OF LEGAL
PROCEEDINGS

From the date the court issues a
decision to accept the bankruptcy
procedure, legal proceedings against

the enterprise will be suspended in
the following events:
i.

the execution of civil judgments
regarding property where the
bankrupt enterprise is the
judgment debtor;

ii. the settlement of cases requiring
the enterprise to fulfill its
property obligations; and
iii. the handling of secured assets
of the enterprise for guaranteed
creditors, except where so
permitted by the courts.

12.8 DECLARATION

OF BANKRUPTCY
AND LIQUIDATION
STAGE
12.8.1 Procedure

Liquidation is one of the stages in the
bankruptcy procedure and consists
of the liquidation board selling
(liquidating) all of the enterprise’s
assets in order to pay as much of
its debt as possible. Liquidation
will begin under the Declaration of
Bankruptcy, which will be issued by
the Court if:
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This chapter was revised and updated by

i.

the Creditors’ Conference is
unable to organize the enterprise
after the rescue procedures
and/or State assistance, cannot
restore its business operations
and still cannot repay its due
debts at the creditors’ request;

ii. the resolution of the Creditors’
Conference requests for the
decision;
iii. the enterprise cannot create
a plan to restore business
operations within the time limit;
iv. the Creditors’ Conference does
not adopt the plan to restore
business operations; or
v. the enterprise has improperly
implemented or failed to
implement
the
business
operation restoration plans.

12.8.2 Order of Priority
The value of the enterprise’s
property will be distributed in the
following order:

i.

Mr. Nguyen Xuan Thuy

Bankruptcy expenses;

ii. Debts of wages, severance
allowances, social insurance
under the relevant laws and
other interests under the signed
collective labour accords and
labour contracts;
iii. Debts incurred after the
commencement of bankruptcy
proceedings for the purpose of
restoring the business operations
of the enterprise;
iv. Outstanding
tax
liabilities,
unsecured debts, and secured
debts the repayment of which
cannot be financed by the value
of the secured property.

Founding Partner
Email: thuy.nguyen@LNTpartners.com

Practice areas

Industry coverage

• M&A
• Foreign Investment
• Compliance
• Dispute Resolution

• Insurance
• FMCG
• Manufacturing

Profile

Mr. Thuy also achieved the Best
Graduation Thesis when graduating
from Ho Chi Minh City University of
Law. He is frequently sought after for
comments on drafts of legal regulations
on investment law, enterprise law and
planning law. Mr. Nguyen is also a
contributor for Vietnam Investment
Review, Vietnam News, Global Legal
Insights and other legal magazines.

Liquidation

Mr. Thuy, with more than 10 years
of experience in legal practice, is
a Partner at LNT & Partners. He
has successfully advised a number
of foreign investors, domestic
companies and regulatory agencies
in Vietnam on M&A, corporate, labour
and real estate matters.

Liquidation will be stopped if the
enterprise no longer has assets to be
distributed or the asset distribution
plans have been fulfilled.

Membership

Education

Languages

• Vietnam Bar Federation

• LL.B. (Ho Chi Minh Law
University, Vietnam)

• Vietnamese

12.8.3 Stoppage of

• Ho Chi Minh City Bar Association
• International Bar Association
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• Distribution/Retail

• English

LNT&Partners 197

Vietnam Investment Guidebook

What LNT can
do for you
We understand the importance
of acting swiftly in situations of
company crisis. Our bankruptcy
lawyers work closely with colleagues
in M&A, banking, litigation and tax to
ensure that companies have access
to comprehensive legal advice to
mitigate further harm and improve
the prospect of recovery.
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Key contacts:
Mr. Bui Ngoc Hong
Partner (hong.bui@lntpartners.com)
Ms. Hoang Nguyen Ha Quyen
Partner (quyen.hoan@lntpartners.com)
Dr. Nguyen Anh Tuan
Partner (tuan.nguyen@lntpartners.com)
Mr. Nguyen Xuan Thuy
Partner (thuy.nguyen@lntpartners.com)
Ms. Vu Thanh Minh
Partner (minh.vu@lntpartners.com)
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13.1 INTRODUCTION

Chapter 13
DISPUTE RESOLUTION

There are three potential means
of resolving a dispute under the
Vietnamese legal system. These are
mediation (13.2), arbitration (13.3)
and litigation (13.4).
This chapter seeks to give an
overview of the issues and
challenges an investor may face
should they become involved in a
dispute in Vietnam.

13.2 MEDIATION
13.2.1 The Role of
Mediation

Key Legislation
Civil Proceeding Code
92/2015/QH13
dated
November 2015 (CPC)

No.
25

Law on Commercial Arbitration
No. 54/2010/QH12 dated 17
June 2010 (LCA)
Law on Organisation of the
People’s Court No. 62/2014/
QH13 dated 24 November 2014
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Law on Judgment Enforcement
No. 26/2008/QH12 dated 14
November 2008
Law No. 64/2014/QH13 dated
25 November 2014 amending
and supplementing the Law on
Judgment Enforcement 2008
New York Convention on the
Recognition and Enforcement
of Foreign Arbitral Awards (New
York Convention)

Due to certain drawbacks in the
Vietnamese court system, as
discussed below, it is essential that
the parties to any dispute attempt
to reach an amicable settlement
outside of the court system.
Vietnamese law acknowledges this
by requiring the parties to certain
disputes (including civil, labour and
family disputes) to at least attempt
mediation before starting litigation.
Conciliation is not restricted in terms
of sequences and procedures and is
recognised by the Commercial Law
2005 and the CPC. On 24 February
2017, Decree No. 22/2017/ND-

CP on Commercial mediation was
established, making commercial
mediation an independent and
effective form of dispute resolution,
as well as making the result of
mediation legally binding on the
involved parties.

13.2.2 Enforcement
If the parties reach a settlement
during mediation, that agreement
will be enforceable as a normal
contractual agreement. As such,
all the usual contractual remedies
will be available should either party
breach any of the agreement’s
provisions.
One or both parties to the mediation
settlement agreement can apply to
the court for the recognition of their
settlement agreement. After being
recognised, the mediated settlement
agreement is enforceable as a full and
final court judgment in compliance
with the law of Vietnam on civil
enforcement. Such court judgment
shall take effect immediately upon
issue and can neither be appealed
nor protested against through
appellate procedures.
The process for recognising the
successful result of mediation is as
follows:
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Opening of a

Court

of request for

to consider

meeting for

decision for

recognition

submission

consideration

recognition

13.3 ARBITRATION
13.3.1 Domestic
Arbitration

According to the LCA, arbitration in
Vietnam covers:
Disputes arising from commercial
activities;
Disputes between the disputants,
with at least one carrying out
commercial activities;
Disputes between good or
service provider and consumer
by consent of the consumer; and
Other disputes to be settled by
arbitration as provided by law.
Commercial
disputes
include
the performance of one or many
trading acts by business people or
organisations, including the sale
and purchase of goods, provision
of services, distribution, trade
representation
and
agencies,
consignment, renting and leasing,
hire-purchase
arrangements,
construction,
consultancy,
technology, licensing, investment,
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financing,
exploration
transport of
by air, sea,
commercial
by law.

banking,
insurance,
and
exploitation,
goods and passengers
rail, land, and other
acts as prescribed

Disputes between the involved
parties are to be settled by an arbitral
tribunal organised by an arbitration
center, such as the Financial and
Commercial Center for Arbitration
(FCCA) or the Vietnam International
Arbitration
Center
(VIAC),
in
accordance with its procedural rules
(the Institutional Arbitration), or
through ad-hoc arbitration set up by
the parties involved in accordance
with the procedures as agreed by the
parties (the Ad-hoc Arbitration). An
arbitral tribunal will be composed of
one or more arbitrators as agreed to
by the disputing parties. If the parties
cannot agree on the number of
arbitrators, the arbitral tribunal will
be composed of three arbitrators.
Where there is an arbitration
agreement, if one party initiates a
lawsuit in court, the court will refuse
to handle it, unless the arbitration
agreement is invalid or unrealisable.

13.3.2 Arbitration

Commercial disputes shall be settled
by arbitration through the following
basic procedural steps:

Procedure

claimant
lodges a
statement
of claim

The arbitral

The arbitral

The
The parties

The respon-

select

dent lodges

arbitrators

statement(s)
of defence

Step 1:
The claimant will lodge a statement
of claim and send it to the
Arbitration Center. In the case of Adhoc Arbitration, the claimant shall
prepare a statement of claim and
sent it to the respondent.
The statement of claim shall contain
the following:

tribunal request

tribunal

relevant

opens the

evidences

hearing of

or conducts

the case (if

mediation (if

mediation

required)

failed)

In addition, the claimant has to
provide supporting evidence and
pay the arbitration fee in advance.
It is sometimes possible to amend,
add or withdraw claims before the
arbitral tribunal issues an award.

Step 2

The specific requirements, value
of the dispute; and

The Arbitration Center will check
the adequacy of the application
file. If the application file meets
the required conditions, a notice
will be served to both the claimant
and respondent. Unless otherwise
agreed by the parties or stipulated
by the Arbitration Center's rules of
proceedings, the respondent must
send its statement of defence to
the Arbitration Center within thirty
(30) days of receiving the claimant’s
claim and accompanying materials.

Name of arbitrator appointed by
the claimant.

A statement of defence must contain
the following:

Date on which the statement of
claim is written;
Information
concerned;

on

the

parties

Brief of dispute’s contents;
Legal grounds supporting the
claims;
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Date on which the statement is
written;
Name and
respondent;

address

of

the

Name of arbitrator appointed by
the respondent; and
Arguments and evidence in
defence, including rejection
of part or the whole of the
claimant’s claim.
If the respondent does not submit
its statement of defence or if the
statement of defence does not
mention the appointment of an
arbitrator, the President of the
Arbitration Center will appoint an
arbitrator for the respondent.
In the case of Ad-hoc Arbitration,
unless otherwise agreed by the
parties, the respondent must
send its statement of defence and
information of the selected arbitrator
to the claimant and the Arbitrator
within thirty (30) days of receiving
the claimant’s statement of claim
and accompanying materials.

Step 3
Within fifteen (15) days of being
selected, the two arbitrators must
select from the list of arbitrators
of the Arbitration Center a third
arbitrator to act as chairman.
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Step 4
The arbitrators will examine the
submissions and verify the facts
regarding the dispute. The arbitral
tribunal may meet the parties to hear
their opinions and gather evidence.
The parties may request the arbitral
tribunal to act as conciliator. If
the mediation is successful, the
parties may request the arbitral
tribunal record and issue decisions
recognising
the
successful
mediation. The successful mediation
record must be signed by the parties
and the arbitrators. The arbitral
tribunal’s decision recognising the
successful mediation will be final
and binding.

Step 5
If the parties cannot reach a mediation
agreement, the arbitral tribunal will
open the hearing of the case. The
time for opening the hearing will
be decided by the chairman of the
arbitral tribunal, unless otherwise
agreed by the parties. The hearing
will be conducted in private. The
arbitral tribunal may permit other
persons to attend the hearing with
the approval of the parties.
The parties may directly attend or
authorise their representatives to

attend the hearing. They may invite
witnesses and lawyers to protect
their rights and legitimate interests.
The arbitral tribunal’s award will be
made under the majority principle,
except where disputes are settled
by a sole arbitrator. Awards may be
announced at the final meeting or
afterwards but no later than 30 days
after the end of the final meeting.

13.3.3 Cost
While generally not as expensive
as court proceedings, arbitration
is by no means a cheap option.
Costs can include the Arbitration
Center fees, the arbitrator’s fees,
expert fees, attendance of parties’
representatives and venue costs.

13.3.4 Enforcement
of Domestic Arbitral
Awards

Decisions from Vietnam’s arbitration
centres are final and binding on the
parties and may be enforced by the
Enforcement Department in the
same manner as an enforceable court
decision. Please see Section 8.4 for
a discussion of the enforcement of
court judgments. This gives domestic
arbitral awards an advantage over
foreign arbitral awards or court
judgments (which may be subject to
appeals or cassation).

13.3.5 Foreign

Arbitration and
Enforcement

Under the CPC, foreign arbitral
awards are arbitral awards rendered
outside Vietnam or those rendered
by non-Vietnamese arbitrators
within Vietnam. As the law currently
stands, Vietnamese courts will
only consider an application for
recognition and enforcement of a
foreign arbitral award if the award
has been made in or by arbitrators
of a member state of the New York
Convention or to the extent that the
country in question grants reciprocal
treatment to Vietnam. Vietnam
ratified the New York Convention
in 1995. There have been many
instances where Vietnamese courts
have enforced foreign arbitral
awards.

13.3.6 Procedure to

seek Recognition of
Foreign Arbitral Award

An organisation or individual with a
foreign arbitral award rendered in its
favour may petition a Vietnamese
court
for
recognition
and
enforcement of the award, provided
that:
with respect to an organisation,
the losing party maintains its
head office in Vietnam;
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with respect to an individual, the
individual resides or works in
Vietnam; or
the enforcement relates to
property which is in Vietnam at
the time the petition is made.
An award recognised by a
Vietnamese court will have the same
legal effect as a judgment given by
a Vietnamese court and can be
enforced in Vietnam.

13.3.7 Grounds to reject
Foreign Arbitral Awards

A Vietnamese court may reject
an application for recognition and
enforcement of a foreign arbitral
award if the respondent can provide
evidence proving that:
the parties lacked the capacity to
sign the arbitration agreement
in accordance with the law
applicable to each party;
the arbitration agreement is
invalid under the applicable law;
the
respondent
did
not
receive due notice of the
appointment of arbitrators or
the arbitration proceedings or,
for other legitimate reasons, the
respondent could not exercise its
rights in the proceedings;
the foreign arbitral award was
made where no settlement was
206 LNT&Partners
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requested or was beyond the
request of the disputing parties;
the
composition
of
the
arbitration body and/or the
arbitration proceedings was not
in accordance with the arbitration
agreement of the parties or the
applicable law;
the award is not yet binding on
the parties; or
the award has been overruled
or suspended by competent
authorities of the countries
where the award was made
or whose law was the
governing law.
Interestingly,
the
procedures
prescribed by law in relation to the
recognition and enforcement of
foreign arbitral awards appear to
grant only the respondent (i.e., the
party who is subject to enforcement
of the arbitral award) the right to
participate in the court hearing. The
applicant (i.e., the party seeking
recognition and enforcement of the
arbitral award) does not appear to
enjoy a similar right.

13.3.8 Practical Issues
In addition to the legal requirements
above, an investor should consider
the practical issue of enforcing a
foreign arbitral award in Vietnam.
Although the law states that

the courts should ratify awards
which meet the abovementioned
requirements without assessing
their merits, the Vietnamese courts
have historically gone beyond
this legal rule. As such, it is not
uncommon for judges to refuse to
enforce an award for the following
reasons:
The underlying contract (including
the arbitration provision) was
invalid because the signatory
to that contract was not duly
authorised to sign it.
The dispute should not be
resolved by arbitration under
the laws of Vietnam, or the
recognition and enforcement
of the award is contrary to the
“basic principles of the laws of
Vietnam”, a concept which has
never been expressly defined
by law.
Upon an analysis of the factual
content of the case, the judge
believes the award should not
have been granted. That is, in
contravention to the written
law, the Court decides to rehear and re-consider the case
already decided by the arbitrator
and then reaches a different
conclusion.
However,
since
Vietnam’s
accession to the WTO in 2007,

the Vietnamese Government has
made considerable efforts to
strengthen the enforcement regime
by introducing new legislation and
detailed guideline regulations. The
current Law on Enforcement of Civil
Judgment, which was amended
and supplemented in 2014, has
helped to improve the recognition
and enforcement of foreign arbitral
awards in Vietnam.

13.4 LITIGATION
13.4.1 Foreign Courts
and Law

13.4.1.1 Jurisdiction
The laws of Vietnam generally
allow foreign investors to refer
their disputes to courts in a foreign
jurisdiction,
unless
statutorily
exempted under the Civil Code 2015
as follows:
The
consequences
of
referring such foreign court
are inconsistent with the
fundamental principles of the
laws of Vietnam;
The disputes over immoveable
property located in Vietnam,
particularly the disputes over the
ownership rights, other rights
with respect to such immoveable
property, lease or use such
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immoveable property as security
property.
The applicable law in a labour
contract or a consumer contract
adversely affects the minimum
interests of employees or
consumers as prescribed in the
laws of Vietnam.

13.4.1.2 Choice of Law
Vietnamese judges might choose not
to apply foreign law to a case before
them. As a matter of law, foreign
lawyers cannot be called before the
court, nor can foreign experts be
called to testify. For these reasons,
investors should be aware that the
Vietnamese courts might not uphold
choice of law contract provisions.
Therefore, an investor should either
include a clause referring disputes to
arbitration or be prepared to enforce
their rights in Vietnamese courts
under Vietnamese law.

13.4.1.3 Foreign Court Orders
A judgment issued by a foreign
court is only enforceable in Vietnam
if Vietnam has signed a bilateral
treaty with the country in question.
Vietnam has entered into such
agreements with Russia, France,
China, Cuba, Bulgaria and Hungary.
However, with the exception of
France, these treaties only cover
non-commercial judgments and
208 LNT&Partners
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therefore, if an investor attains a
judgment in relation to a commercial
matter in one of these countries,
that judgment is still not enforceable
in Vietnam.
The CPC does offer some hope,
however, as it provides that
Vietnamese courts will recognise
and enforce foreign court judgments
on a reciprocal basis.

13.4.2 Domestic Courts
Under the Law on Organization
of the People’s Courts and the
CPC, there are four main People’s
Courts in Vietnam excluding military
tribunals, other tribunals provided by
law and special tribunals set up by
the National Assembly under special
circumstances, namely the Supreme
People’s Court, Superior People’s
Court, Provincial People’s Court and
District People’s Court. Except for
the District People’s Court, the other
three have separate specialised
courts, namely the criminal court,
the civil court, the economic
court, the labour court, and the
administrative court.
Given that Vietnam is a civil law
jurisdiction and does not follow the
doctrine of precedent which serves as
the basis for common law systems,
such as in the United Kingdom or
the United States, judges in Vietnam

base their decisions mostly upon
the applicable law and principles of
interpretation. However, under the
new CPC, from 6 April 2016, the
Council of Supreme Court officially
issued nine precedents for lower
level courts to consider and apply. As
of the end of 2017, there have been
sixteen precedents enacted by the
Council of the Supreme Court.

13.4.3 Procedure
13.4.3.1 Commencement of
Proceedings
A statement of claim must be made
in writing and contain information
stipulated in Article 189.4 of CPC,
with supporting documentation.
If the court wishes to accept the
case, it will inform the plaintiff of
the court fee, which must be paid.
Payment of this fee must be made
within 15 days of receiving the
notice. The Court will officially accept
the case when the plaintiff submits
a receipt for payment of the court
fee deposit.

13.4.3.2 Preparation for hearing
the Claim
Within 03 working days of the date
of acceptance of the case, the Court
will give notice in writing to the
defendant that it has accepted the
case. Within 15 working days of
receipt of notice, the defendant must

lodge its answer in writing against
the claim of the plaintiff and attach
documents or evidence, if any, with
the Court.
The Court shall then organises at
least one meeting to publish or
disclose the evidence submitted by
the parties in the proceedings and
typically two mediation meetings
between the parties. There are
two possible outcomes of these
meetings:
If the parties reach a successful
agreement, the Court will take
minutes of the mediation in
which the parties mutually agree
on all of the matters in dispute.
If the parties do not reject
the agreement within seven
working days of preparation of
the minutes, the Court will issue
a decision acknowledging the
settlement. The decision shall be
effective immediately after the
issuance date and can neither be
appealed nor protested against
in accordance with appeals
procedures.
If the parties fail to reach an
agreement, the Court will issue
a decision to bring the case to
a hearing.

13.4.3.3 Judicial Tools
The CPC has introduced some
features of a more adversarial
LNT&Partners 209
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litigation
system,
including
provisions on procedural issues
like burden of proof, interim
relief (temporary injunctions) and
declaratory judgments. However,
the Vietnamese court system still
lacks comprehensive rules regarding

Submission of
statement
of claims

Payment
of fee in
advance

Publish the
evidence
Conciliation

Under the CPC, the court must
conduct a trial within one month of
the decision to bring the case to a
hearing. The council of adjudicators
at the first instance hearing usually
consists of one judge and two
people’s jurors. A party may be
represented by counsel at this
hearing, however that counsel must
be a Vietnamese citizen.
In the opening stage of the hearing,
the court will also ask whether
the parties could reach a mutual
agreement on the settlement of the
dispute. If an agreement is reached,
the court will issue a decision
recognising the agreement. In the

Submission
of appeal
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Payment
of fee in
advance

evidence. One particularly potent
example of this is the court’s lack of
discovery powers.

13.4.3.4 Stages
First Instance Hearing

Review

Appeal
If a party disagrees with the holding
at first instance, an appeal must be
heard in the court that held the trial
at first instance within 15 days of
the decision.

to the presentation of the parties.

After accepting the qualified appeal,
the first instance court must give
notice in writing to the Prosecution
Institute and all affected parties.
The relevant parties are obliged to
give their responses to the appeal.
The Appellate Courts do not review
the case in its entirety; rather, they
only review the parts which are
specifically appealed or protested
against or relate to the review of the
appealed or protested contents.

Under recent changes to the law, a

The Appellate Court may:

Preparation for
first
instance
hearing

Court
decision
for
hearing

First
instance
hearing

event the parties still maintain their
claims and fail to reach an agreement,
the council of adjudicators will
commence the hearing by listening

judge’s power to act as an inquisitor
for the truth is removed; instead the
responsibility of adducing evidence
is shifted to the parties to support
their cases. However, many judges
take an inquisitorial approach and as
such, the parties should be prepared
for the court to question them
thoroughly about both the facts of
the case and the law at hand.

Prepara-tion
for the appeal
hearing

Court
decision
for appeal
hearing

Appeal
hearing

uphold
the
judgments;

first-instance

revise
the
judgments;

first-instance

repeal
the
first-instance
judgments and transfer the case
files to the first-instance court
for retrial; or
abrogate the first-instance
judgments and stop the
resolution of the case.
Appellate judgments shall take effect
on the date they are pronounced.

Under the laws of Vietnam, involved
parties may petition for review
(second appeal) of a case on the
grounds of legal error or newly
discovered evidence. The decision
to grant such a review is made
administratively by either the Chief
Judge or Chief Procurator of a
competent court or Procuracy.
The grant of a review can also be
accompanied by an order for the
stay of enforcement. The review
takes place in closed court rooms
where the parties are not permitted
to submit arguments. The nontransparent nature of this process,
plus the lengthy review period
(e.g., 12 months for a petition for
review of a legal error), increases
the uncertainty often attributed to
Vietnam's litigation system.

13.4.4 Enforcement
of Domestic Court
Judgments

In an attempt to streamline what
was a very complex system of
enforcement, the Law on Judgment
Enforcement of 2008, amended and
supplanted in 2014, was introduced
to replace the Ordinance on
Judgment Enforcement 2004. The
new system provides for two steps.
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This chapter was revised and updated by
Step 1
The Court will serve judgment
to litigants and the Judgment
Enforcement Authority (“JEA”) within
30 days of the effective date of the
judgment. A person who is granted
a judgment in their favour (the
successful claimant) may request
the enforcement of the judgment,
and the person who is responsible
to satisfy the judgment has the right
to lodge an application to the JEA for
enforcement within the time limit of
5 years from the effective date of
the judgment.

Step 2
Based on the application, the JEA
will issue a decision to enforce
the judgment, and then serve it
on the obligatory party within
3 days from its issue date. The
obligatory party will have 15 days to
voluntarily satisfy the judgment. If
the obligatory party fails to do this,
the JEA will enforce the judgment in
accordance with the law.

Dr. Le Net

Although the new law has improved
the enforcement process, it is still
complicated and fraught with delays.

Founding Partner
Email: net.le@LNTpartners.com

13.4.5 Limitation and
Duration

Foreign investors should be aware
of the statute of limitations and the
time-consuming nature of court
proceedings. In general, the new
CPC does not provide a statute
of limitations for initiating court
proceedings as stipulated in the Civil
Proceedings Code 2004. The statute
of limitations is subject to specific
laws. Although the laws of Vietnam
set strict time limits for courts
to dispose of cases (for example,
2-4 months for first instance
proceedings), each party involved in a
dispute must bear in mind that court
procedures are time consuming and
sometimes unpredictable. In practice,
some disputes have been heard and
reviewed in various court proceedings
over a period of several years.

Practice areas

Industry coverage

• Financial Services
• Real Estate/ Infrastructure
• International Arbitration
• M&A
• Tax

• Banking
• Airport and Roads
• FMCG
• Healthcare and Pharmaceutical
• Real Estate/ Infrastructure

Profile
Dr. Net is a partner in charge of LNT &
Partners’ Infrastructure and Financial
Services practice group, which is
widely renowned for its capacity to
tackle complex assignments. His
most significant matters include
major ODA infrastructure projects,
complex ICC arbitrations, and
transactions involving oil refineries,
and oil rigs.

Dr. Net is also an arbitrator at the
Vietnam
International
Arbitration
Centre (VIAC) in which he has chaired
or co-arbitrated more than 30 cases
and a member of Chartered Institute of
Arbitrators (CIArb). Prior to co-founding
LNT & Partners, Dr. Net worked at Baker
& McKenzie and Clifford Chance.

Membership

Education

Languages

• Vietnam Bar Federation

• Ph.D (London School of
Economics, U.K.)

• Vietnamese

• LL.M. (Katholieke
Universiteit Leuven, Belgium)

• Polish

• HCMC Bar Association
• Inter-Pacific Bar Association
• VIAC
• CIArb
• International Chamber of Commerce
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• Electronics/ Power Plants

• LL.B. (Warsaw University,
Poland)

• English
• French
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What LNT can
do for you
At LNT our approach is to ensure
that our clients’ commercial
disputes are resolved in the most
time- and cost-effective manner.
While our international arbitration
team consists of foreign-trained
practitioners who have acted in
landmark disputes, our litigation
arm boasts some of Vietnam’s finest
judicial minds, including a former
Deputy Chief Justice of the Ho Chi
Minh City’s People Court.

owners of the largest polyester
manufacturing plant in Vietnam
in an ICC arbitration initiated by
the contractors. In the end the
contractors dropped the claim in
full and final settlement.
The first Vietnam-based law

A few highlights of our Litigation and
Arbitration work include:

firm to have been given leading

Successfully represented a Dutch
incorporated
transport
app
provider in a litigation against the
HCMC Tax Authority.

and complex ICC construction

Acted for BIDV and 42 of its
employees in litigation relating
to a loan provided to Vietnam
Construction Bank.
Successfully

214 LNT&Partners

represented

counsel role on a high-stake
arbitration in Hong Kong.

Key contacts:
Mr. Tran Van Su
Partner (su.tran@lntpartners.com)
Dr. Le Net
Partner (net.le@lntpartners.com)
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Chapter 14: Banking And Finance

14.1 BANKING
Key Legislation
Law on the State Bank of Vietnam
(No. 46/2010/QH10)
Law on Credit Institutions (No.
47/2010/QH10)
Law
on
amending
and
supplementing some Articles of
the Law on Credit Institutions
(No. 17/2017/QH14)
Decree No. 39/2014/ND-CP on
operation of financial companies
and financial leasing companies
Circular No. 36/2014/TT-NHNN
on stipulating minimum safety
limits and ratios for transactions
performed by credit institutions
and branches of foreign banks

14.1.1 Introduction
Vietnam’s banking and financial
system is overseen by the State
Bank of Vietnam (SBV), the body
responsible for executing monetary
policy and supervising and regulating
the banking and financial system.
The banking and financial system
consists of various credit institutions
(CIs), including, as of 30 June 2018,
four
state-owned
commercial
banks, thirty-one joint stock
commercial banks, nine wholly
216 LNT&Partners

foreign-owned banks, two joint
venture banks, forty-eight foreign
bank branches, forty-nine foreign
bank representative offices, sixteen
finance companies, and eleven
finance leasing companies.
The SBV will specify the scope,
form and substance of the banking
operations and other business
activities that each CI is allowed to
carry out in the licence granted to
it. CIs are not allowed to conduct
any banking operations or business
activities other those specified in the
licence issued by the SBV.

14.1.2 Requirements
In order to establish a CI, some
conditions have to be satisfied
as follows:

14.1.2.1 Requirements on legal
capital
Commercial banks, foreign owned
banks, joint venture banks: VND
3,000 billion (approx. USD150
million);
Foreign bank branches: USD 5
million;
Finance companies: VND 500
billion (approx. USD 25 million);
and
Finance leasing companies:
VND150 billion (approx. USD 7,5
million).
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14.1.2.2 Requirements for
Managers, Executives and
Inspection Committee members:
A member of the Board of Directors
(“BOD”) or Members' Council (“MC”)
must have:
at least a bachelor’s degree; and
either at least three years of
experience working as a manager
or executive of a CI; or at least
five years of experience working
as an executive of a finance,
banking, accounting or auditing
enterprise or an enterprise with
equity not smaller than the legal
capital of a CI; or at least five
years of experience working in a
finance, banking, accounting or
auditing department.
An independent member of the
BOD must:
Neither be currently working for
the CI or its subsidiary nor have
worked for the CI or its subsidiary
in the three consecutive
preceding years;
Not be enjoying salaries or regular
pays from the CI other than
allowances for BOD members
according to regulations;
Not have a spouse, parent, child,
sibling or spouses thereof that
are either major shareholders of
the CI, or managers or Inspection
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Committee members of the CI or
its subsidiary;
Neither directly or indirectly
be owning or representing
ownership of one per cent or
more of the charter capital or
voting share capital of the CI;
nor together with his/her related
persons be owning five per cent
or more of the charter capital or
voting share capital of the CI; and
Not be a manager or Inspection
Committee member of the CI at
any time in the five consecutive
preceding years.
A member of
Committee must:

the

Inspection

Have a tertiary or higher degree
in either economics, business
administration, law, accounting
or auditing;
Have at least three years of
experience working directly in
banking, finance, accounting
or auditing;
Not be a person affiliated to any
manager of the CI; and
Reside in Vietnam during his/
her office term, for a full-lime
Inspection Committee member.
The General Director (GD) must have:
A tertiary or higher degree
in
economics,
business

administration or law;
At least five years’ experience
working as an executive of a CI
or as the GD or a Deputy General
Director (“Deputy Director”) of
an enterprise with the owner's
capital at least equal to the
charter capital required by law
for each type of CI; or at least
ten years of experience working
directly in finance, banking,
accounting or auditing; and
At least five years’ experience
working as an executive of a CI or
at least five years of experience
in the position of GD or Deputy
Director of an enterprise with
equity not smaller than the legal
capital of a CI and at least 05
years of experience working in
the fields of finance, banking,
accounting or auditing or at least
10 years of experience working
in the fields of finance, banking,
accounting or auditing.
A Deputy Director, the chief
accountant, the director of a branch
or subsidiary, or the holder of an
equivalent post must:
Either have a tertiary or higher
degree in economics, business
administration, law or the
profession which s/he serves;
or have a tertiary or higher
degree in a discipline other than

the abovementioned and at
least three years of experience
working directly in banking,
finance or the profession which
s/he serves; and
Reside in Vietnam during his/her
office term.
The following persons may not
be members of the BOD, MC and
Inspection Committee, or GD, Deputy
Director or holders of equivalent
titles of a CI:
Minors or people with restricted
or lost civil capacity;
Those who are currently tried
for criminal liability or serving
criminal sentences or decisions
of the court;
Convicts of serious crimes under
the Criminal Code;
Convicts
of
crimes
of
infringement whose criminal
records have not been written
off;
Cadres, civil servants and
managers at a divisional or higher
level at enterprises in which the
State holds 50% or more of the
charter capital, except those
appointed to represent the
State's capital share in the CI;
Officers,
officers,

non-commissioned
professional
army
LNT&Partners 219

Vietnam Investment Guidebook

men and defence workers of
agencies and units under the
Vietnam People's Army, except
those appointed to represent the
State's capital share in the CI;
Those who have been banned
from acting as managers and
executives under the laws on
cadres and civil servants and
corruption
prevention
and
control;
Those who used to be owners
of private enterprises, partners
of partnerships, GD, members
of BOD, MC and Inspection
Committee
of
enterprises,
chairmen and members of
cooperative
management
boards at the time enterprises
or cooperatives are declared
bankrupt, except in cases of
bankruptcy in force majeure
circumstances;
Those who used to be legal
representatives of enterprises
at the time these enterprises
are suspended from operation
or compelled to dissolve due
to their serious violations of
the laws, except cases in which
the legal representatives are
recommended by competent
state agencies to reorganise and
consolidate those enterprises;
Those who were once suspended
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from holding the title of chairman
of the BOD, member of the BOD,
chairman of the MC, member of
the MC, head of the Inspection
Committee, member of the
Inspection Committee or GD of
a CI;
In respect of members of the
Inspection Committee, affiliated
persons of members of the BOD
or MC or GD of the same CI;
In respect of the GD of the CI,
related persons of the chairman
of the BOD or MC; and
Individuals
responsible
for
violations of regulations on
licensing, administration, shares,
capital
contribution,
share
purchase,
credit
extension,
purchase of corporate bonds,
and safety ratios that result in a
fine in the maximum bracket.
The following persons may not act
as chief accountant or director of a
branch or subsidiary of a CI:
Minors or people with restricted
or lost civil capacity;
Those who are currently
examined for penal liability or
serving criminal sentences or
decisions of the court;
Convicts of serious or more
serious crimes;

Convicts of crimes of
infringement whose criminal
records have not been written
off; and
Cadres and civil servants
and managers of division or
higher level at enterprises in
which the State holds 50% or
more of the charter capital,
except those appointed to
represent the State's capital
share in the CI.
Parents, spouses, children and
siblings of members of the BOD
and MC, GDs (Directors) and the
spouses of these persons may
not act as chief accountant or
finance manager of a CI.

14.1.3 Banking

operations of CI

Activities which commercial banks
are allowed to perform include the
following:
Receipt of on-call deposits, fixed
term deposits, saving deposits
and other type of deposits;
issuance of deposit certificates,
promissory notes, bank notes
and bonds in order to raise both
domestic and foreign capital;
Extension of credit in the
form of loans, discounts and
rediscounts
of
negotiable
instruments and other valuable

papers, guarantees, issuance
of credit cards, factoring
(international
factoring
applicable to banks authorized to
conduct international payment
services only) and other forms
of extension of credit upon
obtaining approval from SBV;
Opening payment
for clients;

accounts

Provision of payment facilities;
Provision of the following
payment services: domestic
payment services comprised
of cheques, payment orders,
authorised payment orders,
collection,
encashment
order, letters of credit, bank
cards, services of receipt and
disbursement
as
trustee;
and provision of international
payment services and other
payment services upon obtaining
approval from SBV;
Borrowing
from
domestic
and foreign CIs and financial
institutions in accordance with
the laws of Vietnam;
Opening accounts at the SBV,
other CIs and offshore accounts
in accordance with the laws on
foreign exchange;
Organisation and participation in
payment systems;
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Capital contribution and share
purchase in accordance with the
laws of Vietnam;

promissory notes, bills or
bonds to raise capital from
organisations;

Participation in the monetary
market organised by the SBV;

Borrowing loans from domestic
and overseas CIs and financial
institutions in accordance with
the law; borrowing loans from
the SBV in the form of refinancing under the Law on SBV;

Trading and provision of foreign
exchange services and derivative
products upon obtaining SBV’s
approval;
Trust and agency activities; and
Other
business
activities
such as the provision of cash
management services, banking
and financial consultancy, asset
management and preservation
services, safe-keeping services;
corporate financial consultancy,
consultancy on purchase and
sale, consolidation and merger
of
enterprises,
investment
consultancy;
purchase
and
sale of Government bonds and
enterprise
bonds;
currency
brokerage services; securities
depository, gold trading and
other
business
activities
related to banking activities are
permitted after obtaining written
approval from SBV.
Finance companies may conduct
one or more of the following banking
operations:
Taking deposits by organisations;
Issuing

deposit
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certificates,

Providing
loans,
including
amortised loans andconsumer
loans;
Providing bank guarantees;
Discounting and re-discounting
negotiable instruments and
other valuable papers; and
Issuing credit cards, factoring,
financial leasing and other
forms of credit extension after
obtaining SBV's approval.
Finance leasing companies may
conduct one or some of the following
banking operations:
Taking deposits by organisations;
Issuing deposit certificates,
promissory notes, bills and
bonds to raise capital from
organizations;
Borrowing loans from domestic
and overseas CIs and financial
institutions according to the law;
borrowing loans from SBV in the
form of re-financing under the

Law on the SBV;
Conducting financial leasing;
Providing loans for financial
lessees to add to their
operating capital;
Providing operating leases on the
condition that the total value of
assets under operating leases
does not exceed 30% of their
total assets; and
Extending credit in other forms
after obtaining SBV's approval.
Prudent ratios and credit limitation:
CIs must maintain a capital
adequacy ratio of 9% between
their own capital and their total
risk-weighted assets.
The total outstanding debts of a
bank or foreign bank branch for
a single client must not exceed
15% of its own capital.
The total outstanding debts and
guarantee amounts of a bank or
foreign bank branch for a single
client and related persons must
not exceed 25% of its own capital.
The total outstanding debts
owed to a non-bank CI by a single
client must not exceed 25% of its
own capital.
The total outstanding debts and

guarantee amounts owed to a
non-bank CI by a single client and
related persons must not exceed
50% of its own capital.
CIs and foreign bank branches
may provide syndicated credit
under the SBV’s regulations
where the capital needs of
a single client exceed the
loan limits.
A CI may not grant unsecured
credits, and credits under
preferential conditions related
individuals/organizations
and
the total outstanding debts must
not exceed 5% of its own capital
A CI or foreign bank branch may
not extend credit to the following
organisations or individuals:
Members of the BOD, MC,
Inspection Committee; the GD,
Deputy Director and holders
of equivalent posts in the CI or
foreign bank branch; legal entities
being
shareholders
whose
capital share representatives
are members of the BOD or
Inspection Committee of the
CI, for CI being joint-stock
companies, or legal entities being
capital contributors or owners of
the CI, for CI being limited liability
companies; and
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Parents, spouses and children
of members of the BOD, MC
or Inspection Committee, the
GD, Deputy GD and holders of
equivalent posts.
CIs or foreign bank branches may
not extend credit to clients on the
basis of guarantees provided by
the abovementioned organisations
or individuals. CIs or foreign
bank branches may not provide
guarantees in any form to credit
extended to these organisations and
individuals by other CIs.
A CI or foreign bank branch may
not extend unsecured credit or
concessional credit to the following
entities:
The audit institution and auditors
that are auditing the CI or the \
following forms:
Representative office;
Joint venture finance company;
100% foreign-invested finance
company;
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institution must have total assets
of at least US$10 billion in the year
prior to the year it applies for the
required licence.
Foreign finance leasing companies
are permitted to establish a
commercial presence in Vietnam in
the following forms:
Representative office;
Joint venture finance leasing
company; and
100% foreign-invested finance
leasing company;
In order to establish a 100% foreigninvested finance leasing company
or a joint-venture finance leasing
company the parent institution must
have total assets of at least US$10
billion in the year prior to the year it
applies for the required licence .

14.2 CAPITAL

MARKETS

Key Legislation

Joint venture financial leasing
company; and

Law on Securities (No. 70/2006/
QH11)

100% foreign-invested financial
leasing company.

Law
on
amending
and
supplementing a number of
articles of the Law on Securities
(No. 62/2010/QH12)

In order to establish a 100% foreigninvested finance company or a joint
venture finance company, the parent
224 LNT&Partners

Decree

No.

90/2011/ND-CP

of the Government on issuing
corporate bonds

14.2.1 Overview of

Decree No. 58/2012/ND-CP of
the Government stipulating in
detail the implementation of a
number of articles of the Law on
Securities and the Law amending
and supplementing some articles
of the Law on Securities

The SSC as overseen by the Ministry
of Finance (MOF) is the organisation
in charge of managing and controlling
all operations of the Vietnamese
capital markets.

Decree
60/2015/ND-CP
amending, supplementing several
articles of the governments
Decree No. 58/2012/ND-CP

Decision No. 88/2009/QD-TTg
on issuing regulations on capital
contribution and purchase of
shareholding by foreign investors
in Vietnamese enterprises
Decree No. 108/2013/ND-CP of
the Government on sanctioning
of administrative violations in the
field of securities and securities
markets.
The State Securities Commission
of Vietnam (“SSC”) has been tasked
with revising the Law on Securities.
The draft of the new Law has
been submitted to the National
Assembly in October 2018 for
review. It is expected that the new
Law on Securities will be passed
by Legislature XIV of the National
Assembly at its 8th session in
September 2019.

the Vietnamese capital
market

Vietnamese capital markets are
divided into two categories:
The primary market, where newly
issued securities are bought and
sold; and
The secondary market, where
securities are bought or sold
after initial sale in the primary
market.
Secondary markets in Vietnam
include (i) the Hanoi Stock Exchange
(HNX), (ii) the Ho Chi Minh City Stock
Exchange (HOSE), (iii) the Unlisted
Public Companies Market – or
commonly known as the UpCom
market – where unlisted securities of
public companies are traded, and (iv)
the over-the-counter (OTC) trading
market where sellers negotiate
directly with buyers outside of the
stock exchange system. Securities
traded on the OTC trading market are
usually those of small- and mediumsized companies that do not satisfy
the listing requirements.
In

2018,

two

significant

IPOs
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conducted by VinHomes (USD 1.35
billion USD) and TechcomBank
(USD 1 billion) were internationally
recognised as key IPOs in Asia and
South East Asia in 2018.

14.2.2 Public Offer of

Chapter 14: Banking And Finance

Under the laws of Vietnam, issuing
companies must comply with certain
requirements in order to launch a
public offer of securities. Different
types of securities have different
requirements as set out below.

Type of

The issuing enterprise must have:
Fund

Securities

Certificates

Type of

Conditions

Securities

a minimum value of registered fund certificates from VND 50 billion;
and
an issue plan and a plan for investment of the funds.

Conditions

The issuing enterprise must:

Securities

be profitable under international accounting standards in the year

The issuing enterprise must:

immediately preceding the year of registering the offer;

have a minimum paid-up charter capital of VND 10 billion;

have an approved investment project in Vietnam and the plan of

be profitable in the year immediately preceding the year of

issue and use of capital obtained from the offer of securities to the

registration of the offer and not have any accumulated losses

public;

calculated up to this year of registration;
Shares

have an issue plan and a plan for utilisation capital earned from the

ensure that the total amount of capital obtained from the offering

offer, passed by the General Shareholders’ Meeting;

in Vietnam does not exceed 30% of the total invested capital of the

have a commitment to send the security into an organised stock

project;

market for trading within 1 year from the date of ending the offering
phase passed by the General Shareholders Meeting ; and
Satisfy any particular conditions provided by the relevant law as
applicable to the type of enterprise in question.
The issuing enterprise must:
have a minimum paid-up charter capital of VND 10 billion;
be profitable in the year immediately preceding the year of
registration of the offer, and not have any accumulated losses
calculated up to this year of registration;
Bonds

have an issue plan and a plan for utilisation capital earned from
the offer, passed by the board of management or the MC or the
company owner; and
have been engaged to perform the obligation of an issuing
organisation towards investors in terms of issue and payment
conditions, assurance of legitimate rights and benefits of investors

have underwriting commitments in the firm commitment with at
Public
offering
of foreign
organisations

least one securities company permitted to underwrite securities in
Vietnam;
have a bank monitoring the use of capital obtained from the offering
of securities;
undertake not to transfer the capital raised abroad or withdraw
reciprocal equity within the time limit of the licensed project, and
undertake to fulfill the obligations of the issuer in accordance with
laws of Vietnam and comply with legal regulations on foreign
exchange management for the issue of securities in Vietnam; and
have a commitment of the General Meeting of Shareholders for
offers of stock and convertible bonds, a commitment of the BOD or
Board of members concerning the introduction of securities to be
traded in a concentrated market within 01 year from the completion
of the offering.

and other conditions.
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Conditions

Securities
The issuer must be an international financial institution of which
Vietnam is a member;
The term of the offered bond must be no less than 10 years;
The issuer must have a plan to use all the money raised from
the bond for approved projects in Vietnam;
The total amount raised from the offering in Vietnam cannot
Offering
of bond of
international
financial
institution

exceed 30% of the total invested capital of the project. Where
it is necessary to mobilise more than 30% of the total invested
capital of the project, the Prime Minister shall make a decision
on the basis of the proposal of the MOF and SBV;
The issuer must have a commitment to perform the obligations of
the issuers for the investors on the condition for issue, payment and
guarantee of the legal right and interest of the investor and other
conditions;
The issuer must have a commitment to publish information; and
The issuer must have a commitment to introduce bonds to be
traded in a concentrated market within a time limit of 1 year from
the end date of the offering.

Registration of Public Offer of
Securities with the SSC
A public offer of securities in Vietnam
must be registered with the SSC,
except where the public offer falls
into any of the following categories:
An offer of bonds from the
Government of Vietnam;
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An offer of bonds from an
international financial institution
approved by the Government
of Vietnam;
A public offer of shares from a
State-owned enterprise during
the process of converting into
a shareholding company (also
known as equitisation); and

The sale of securities pursuant
to a verdict or decision of a court,
or the sale of securities by the
manager or receiver of assets in a
case of bankruptcy or insolvency.
After completion of the public
offering, the issuing company is
required to report to the SSC on the
result of the offering.
When the issuing organisation has
completed a public offer of shares,
it will become a public company.
The application file for registering
the public offer of securities will
be deemed part of the company’s
public file.
With
respect
to
corporate
governance, a normal public
company must comply with the
provisions applicable to shareholding
companies under the Law on
Enterprises. According to this Law,
a public company must be directed
by General Meeting of Shareholders,
a BOD of three to eleven members
and a GD. For (i) large-scale public
companies (i.e. companies with a
contributed charter capital of at
least VND120 billion determined
under the financial statement of the
most recent audited fiscal year or
under the most recent issue results
and with at least 300 shareholders
under the list announced by SSC),
and (ii) listed companies, the BOD

must have five to eleven members
of which at least one-third must
be independent members. In
addition, the BOD must establish
sub-departments and appoint at
least one person as the secretary to
support its operation. Members of
the BOD, the Inspection Committee,
the GD and the secretary of a public
company must attend training
courses on company management
at training institutions accredited by
the SSC.
The complete, prompt, regular and
accurate disclosure of information
that may possibly affect the
securities prices and decisions of
shareholders and investors to the
shareholders and the public is an
important obligation of a public
company and its managers. Such
information includes information
on business, production, finance,
management and any other related
information. Members of the BOD,
the Inspection Committee and the
GD are responsible for reporting
and disclosing information about (i)
transactions between the company
and another company in which the
founders or the members of the
BOD and the GD in the previous
three years take on the same
role; (ii) transactions between the
company and another company in
which the members stated above
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are the members of the BOD, the
GD, or major shareholders; and (iii)
transactions that may bring material
or non-material interests to the
members stated above.

14.3 FOREIGN

INVESTMENT IN
CAPITAL MARKETS
14.3.1 Restrictions on
Foreign Investment

There are certain restrictions on
foreign investment in securities in
the securities market and in shares
and bonds issued by enterprises
in Vietnam.
A few points should be noted in
respect of the restrictions on foreign
investment in securities in Vietnam’s
securities market:
There is generally no restriction
on the total number of shares in
a public shareholding company
which a foreign investor is
entitled to purchase and
sell, except for those in the
conditional business lines. With
respect to such business lines,
the capital contribution ratio
of a foreign investor must not
exceed 49%. This ratio may be
lower for certain conditional
business lines.
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Foreign
investors
shall
generally be entitled to make
unrestricted
investments
in certificates of securities
investment funds and securities
investment companies;
For
bonds,
the
issuing
organisation may regulate limits
on the percentage of ownership
of circulating bonds of such
issuing organisation.
In addition, foreign investors are
permitted to purchase shares in
Vietnamese enterprises without
any restrictions, except for specific
sectors where capital limitations for
foreign investors are still in place.

14.3.2 Consequences of
Acquisition of Securities
by Foreign Investors

After acquiring shares in a company,
investors will obtain the right to
manage the company either directly
or indirectly. Under the laws of
Vietnam, they will also have certain
rights and obligations, including:
the right to receive dividends;
the right to attend Shareholders
Meetings to decide important
matters
concerning
the
company; and
if the shareholder owns 5% or
more of the total number of

shares, the obligation to register
with the relevant business
registrar within seven days of the
date of acquiring shares.
For details on taxes against individual
investors and corporate investors
with respect to income earned from
the trading of securities in Vietnam,
please refer to Chapter 8.

14.4 LISTING OF

SECURITIES ON
FOREIGN STOCK
EXCHANGES

Vietnamese
enterprises
are
permitted to list securities on foreign
stock exchanges, as long as:
They do not have a business
line in which the law prohibits
foreign party’s participation
and do ensure that the foreign
ownership ratio is in accordance
with the law;
They have a decision approving
the listing on the foreign stock
exchange from the General
Meeting of Shareholders (for
joint stock companies), or the
Board of Members (for limited
liability companies with two or
more members), or the company
owner (for a limited liability
company with a member);

They meet the listing conditions
at the stock exchanges of the
country where the agency of
securities market management
or the stock exchanges have
agreed to cooperate with the
SSC or the stock exchanges
in Vietnam;
They comply with the regulations
of Vietnam on foreign exchange;
The issuer is a conditioned
business organisation that must
be approved by a specialised
state management agency;
The mobilisation of capital
from overseas countries and
the offering and listing of fund
certificates on foreign stock
exchanges should be reported
to the SSC, and conform to legal
regulations on foreign exchange
management and other relevant
laws. In case a fund certificate
of a Vietnam–based fund in
overseas countries is listed, it
must be approved by the General
Meeting of fund investors and
reported to the SSC.
Registration dossier is approved
by the SSC.
Enterprises listed on a foreign
stock exchange have the following
obligations:
To

disclose

information

in
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accordance with the laws of the
foreign country and the laws
of Vietnam;

It has a plan for issuing bonds
passed by its BOD, Council of
Members or its owners.

counting from the date of
official commencement of
its operation;

To comply with the percentage
participation by foreign investors
as stipulated in regulations; and

The organisation issuing the bonds
will prepare a plan for the bond
issue, which will be used as the
basis for announcing publicly, and
to investors, the issue, and used as
the basis for organising the bond
issue. The plan must contain the
following particulars:

Production or business
operation in the year
preceding the year of issuance
are profitable according to a
financial statement audited
by the State Audit or an
independent auditing firm
licensed to lawfully operate
in Vietnam. The audited
financial statement of the
issuing business must be
one stating opinions of total
acceptance. For a business
issuing bonds before 1 April
in the year and having no
audited financial statement
of the preceding year, it
must have:

To comply with the laws
of
Vietnam
on
foreign
exchange controls.

14.5 ISSUE OF

BONDS

A Vietnamese enterprise will be
permitted to issue bonds in the
territory of Vietnam if it satisfies all
of the following conditions:
It is operating in Vietnam as a
joint stock company or a limited
liability company with at least
2 members;
The issuing business has
operated for at least one year
counting from the date of official
commencement of its operation ;
It
has
audited
financial
statements
for
the
year
immediately preceding the year
of the issuance;
Production
and
business
operations
in
the
year
immediately
preceding
the
year of the issuance were
profitable; and
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The purpose of the bond issue;
Information
about
the
business line(s) and sector(s)
and operational results of
the enterprise;
Volume, term and interest rate of
the bonds to be issued;
Conversion ratio, time-limit
for conversion, and range of
fluctuation of share price (in the
case of issuance of convertible
bonds); and
It has a bond issuance plan passed
by its BOD, Council of Members or
its owners.
In addition, a public company
that wishes to issue bonds under
private placements must satisfy the
following conditions:
For inconvertible bonds:
The issuing business has
operated for at least 1 year

An audited financial
statement for the year
before the preceding
year showing profitable
production or business
operation results;
A financial statement
of the latest quarter
(if
any)
showing
audited
profitable
production or business
operation results;
A financial statement
of the preceding year

showing
profitable
production or business
operation
results
approved by the BOD,
the MC or the Company
President
according
to
the
company's
operation charter.
The requirement on a
capital
adequacy
ratio
and other limitations to
assure operation safety for
conditional business lines
specified by relevant laws are
satisfied; and
There is a bond issue plan
approved and accepted by a
competent authority.
For the issuance of convertible
bonds or bonds accompanied
by warrants, issuing businesses
must, apart from satisfying
the conditions specified above,
satisfy the following conditions:
Be eligible to issue
convertible bonds or bonds
accompanied by warrants;
Ensure the holding rate of
foreign parties in Vietnamese
businesses comply with
current laws;
Ensure there is an interval
of at least 6 months between
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two consecutive issues of
convertible bonds.

Other
commitments
bondholders.

The issuing organization must
prepare a plan for the bond issue,
which will be used as the basis for
organizing the issue, and for making
public announcements to inform
investors. The plan must contain
the following:

14.6 VIOLATION

General information on the
business line and sector, financial
status and business operation
results of the issuing business;
Purpose of bond issue and plan
for the use of capital raised;
Volume, type, term and nominal
interest rate of bonds to be
issued;
Bond-to-stock conversion ratio,
period and price and stock price
fluctuation range (if any) for the
issue of convertible bonds; price
and time of stock purchases for
the issue of bonds accompanied
by warrants;
Bonds issue method and
institutions
involved
in
underwriting the bonds issue,
payment guarantee, issuing
agency and principal and interest
payment agency;
Plan on arrangement of funds for
and method of payment of bond
principal and interest; and
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to

OF THE LAW ON
SECURITIES

Any organisation or individual that
breaches the Law on Securities and
other provisions of law relating to
securities and the securities market
will be disciplined, subject to an
administrative penalty or criminally
prosecuted, depending on the nature
and seriousness of the breach. If they
cause any loss or damage, they must
pay compensation in accordance
with the law.
Under the law, penal liability can take
the form of either administrative or
criminal liability depending on the
nature and seriousness of the breach.
With respect to administrative
liability, the law provides for a fine
of up to VND 2 billion (approximately
US$100,000) for entities, and
VND 1 billion (approximately
US$50,000)
for
individuals.
Additionally, the offender may also
be subject to an order requiring
compulsory implementation of
the law, compulsory rescission or
rectification of incorrect statements,
compulsory recall of securities
already issued, and the compulsory

refund of deposits or the purchase
price of securities to investors.

Insider Trading
The Criminal Code of Vietnam
prohibits the use of inside
information (i.e. information which
is not to be publicly disclosed and
which could have a major impact on
the price of securities) to purchase or
sell securities for oneself or a third
party (or advise another to do so).
Depending on the amount of profit
illegally earned or losses avoided,
violators may face criminal penalties
of up to seven years’ imprisonment
for individuals or VND10 billion in
fines for organisations. Organisation
violators may also be prohibited from
doing business, or from operating
in certain sectors or from capital
mobilisation in up to three years
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What LNT can
do for you
LNT’s Financial Services practice
is a team of experienced and
commercially focused legal advisers
who understand the importance of
identifying and managing the risks
inherently associated with securing
successful transactions. Whether it
is negotiating, modifying or enforcing
financing arrangements, we offer
practical and strategic solutions
to achieve the desired commercial
outcomes for our clients.
Our Financial Services practice is
further divided into: Banking, Capital
Markets, Private Equity and Project
Finance.
A few highlights of our Banking &
Finance work include:
Advised one of the largest listed
banks in Vietnam on, inter alia,
(i) a co-financing agreement
with other banks to finance
construction of the largest deep
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sea container port in Vietnam, (ii)
a complex loan transaction with
several Japanese institutions
which combines syndicated loan,
foreign loan, and two-step loan
agreements.
Advised on a USD 800 million
international bond and credit link
note issued by one of the leading
banks in Vietnam.
Advised a local bank on a USD
300 million project finance loan
for an ODA-financed project.
Advised on a USD 175 million
financing deal for three oil taners
serving the Dung Quat refinery.
Advised Samsung on their launch
of Samsung Pay in Vietnam.

Key contacts:
Dr Le Net
Partner (net.le@lntpartners.com)
Ms Vu Thanh Minh
Partner (minh.vu@lntpartners.com)
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Key Legislation
Chapter 15
REAL ESTATE

Law on Land No. 45/2013/QH13
dated 29 November 2013;
Law on Residential Housing
No. 65/2014/QH13 dated 25
November 2014;
Law on Real Estate Business
No. 66/2014/QH13 dated 25
November 2014;
Decree No. 43/2014/ND-CP
dated 15 May 2014 providing
detailed
provisions
for
implementation of a number of
articles of the Law on Land;
Decree No. 99/2015/ND-CP
dated 20 October 2015 providing
detailed provisions and guidelines
for implementation of the Law on
Residential Housing;
Decree No. 76/2015/ND-CP
dated 10 September 2015
providing detailed provisions
for implementation of a number
of articles of the Law on Real
Estate Business;
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Decree No. 139/2017/NDCP
dated
27
November
2017
regulating
penalties
for administrative breaches
in
construction
investment
activities; mining, processing
and trading of minerals as
building materials, production
and trading of building materials;
management
of
technical
infrastructure works; real estate
business, residential housing
development and management
of use of housing and offices;
Circular No. 19/2016/ND-CP
dated 30 June 2016 providing
guidelines for implementation
of the Law on Residential
Housing and Decree 99/2015/
ND-CP dated 20 October 2015
providing detailed provisions and
guidelines for implementation of
the Law on Residential Housing;
Circular No. 02/2016/TT-BXD
dated 15 February 2016 issuing
regulations on management and
use of apartment buildings
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Land User

Vietnamese
individual

Legal Status

15.1 INTRODUCTION
15.1.1 Land Use Rights
The term “real estate” under the
laws of Vietnam generally refers to
land and land use rights, housing,
construction and fixtures attached to
that land, housing, and construction.
Land in Vietnam is entirely owned by
the people.103 Private ownership of
land is not recognised and entities
and/or individuals use land by
obtaining the so-called “land use
right” (LUR) from either (i) the State
under a land lease or land grant, or
(ii) another LUR holder under a LUR
transfer. This is why the laws of
Vietnam use the term “LUR transfer”
rather than the term “land sale”.

Entities or individuals holding a LUR
re called “land users”. Rights of a land
user can be classified into (i) basic
rights and (ii) superior rights. Basic
rights refer to the rights to exploit the
land, obtain LUR certificate, receive
the State’s guidance, assistance
and protection in using the land,
and receive compensation when the
State expropriates the land. Superior
rights refer to the rights to convey
the LUR to other entities in various
forms such as transfer, capital
contribution, exchange, grant of
encumbrance, bequeath, sub-lease.
The legal status of the land and land
user decides if the latter may have
basic rights only or both basic and
superior rights, as detailed in the
table below.

Land allocation
without payment of

Superior right

N/A

Basic right

Basic right

Basic right

use fee

Superior right

Superior right

Superior right

Land leased with

Basic right

Basic right

Basic right

Superior right

Superior right

Superior right

Basic right

Basic right

Basic right

Land allocation with
payment of land

one-off payment of
land rent

only)

Land leased with
annual payment of
land rent

Although theoretically they cannot

of land with annual payment of land

own the land, entities can own

rent while a land user with one-off

building or construction that they

payment of land rent to the State

build on the land. Technically, land

can do so.

user and the building owner may not

A land user may convert its LUR

be the same person. The ownership

use, and dispose of that building or
construction work.
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company

Basic right

land use fee

(agricultural land

the owner the rights to possess,

Law on Land 2013, Article 4

Foreign invested

Basic right

over building or construction grants

103

Vietnamese entity

into a different LUR (e.g. from
industrial to commercial). However,
such

conversion

depends

on

many factors, such as local land
use planning, land’s suitability for

LUR may be different or limited

development project, and so on,

depending

financial

which must be approved by the local

obligations that the land user has to

authority. If approved, the land user

perform in order to get the LUR from

will have to pay land use fee or land

the State. For example, a land user

rent in respect of the land for the

cannot transfer his LUR in respect

new land use purpose.

on

the
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A land user may exercise its rights
over the LUR if they have been issued
with the LUR certificate (popularly
referred to as “pink book”) and the
LUR is not under dispute or subject
to court enforcement.104

15.1.2 Land Use Rights
Duration

Chapter 15: Real Estate

Subject to purpose of the land, land
user and the nature of the project,
the term of LUR can be definite
or indefinite. The definite term
of LUR is usually fifty years and
must not exceed seventy years.
The table below describes the LUR
term for each type of land user and
land purpose.

Vietnamese

Vietnamese

Foreign invested

individual

organisation

company

Residential land

Indefinite

Definite

Definite

Agricultural land

Definite

Definite

Definite

Definite

Definite

Definite

Land User
Purpose of Land

Commercial and
manufacturing
land leased from

Use Rights by the State

Commercial and
land not leased

Indefinite

N/A

N/A

from the State

Foreign capital-invested companies
can obtain LUR (for commercial,
industrial, agricultural, service or
non-agricultural) by way of leasing
from the State, from Vietnamese
entities, or from foreign capitalinvested industrial developers.
The LUR term for foreign capitalinvested companies is fifty years if
104
105

The Land Law also allows a land user
(both foreign and local) to extend its
LUR when expired if (i) the LUR is still
suitable for the land use purpose; (ii)
the land use planning is still suitable
for the property; and (iii) the land
user has not violated any regulations
and/or requirements on land use.

15.1.3 Recovery of Land

the State
manufacturing

A foreign homeowner is entitled
to a residential LUR term of fifty
years which can be extended under
the Land Law.106 If the foreign
homeowner sells his/her housing
unit to a buyer, the latter is entitled
to a residential LUR with indefinite
term (if the buyer is Vietnamese) or
the remaining term of LUR (if the
buyer is a foreigner).

such LUR is obtained directly from
the State, but only the remaining
term if the LUR is being transferred
from other land users.105
A homebuyer buying a housing unit
from a foreign capital-invested
developer (who has a definite term
LUR over the housing project) is
entitled to an indefinite term LUR.

In principle, the State may recover
the granted LUR from a user for
purposes of national defence and/or
security, or economic development
in public or national interests. Land
recovery under these cases is strictly
regulated with a strict procedure
and by competent authorities. The
land users are compensated by
the State for the LUR and assets
on the land in accordance with the
law. Land recovery may also be due

Law on Land 2013, Article 188

106

Law on Land 2013, Articles 126, 128

107
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to violations by the land user. For
example, a land user, who is allocated
the LUR for a project development
but fails to carry out the project
in twelve consecutive months or
delays the development progress by
twenty-four months compared to
schedule without proper extension
may be subject to land recovery.107

15.1.4 Land Use Rights
of Foreign Investors

Foreign investors may have LUR
from acquiring local entities who
are LUR holders, from leasing LUR
from industrial park developers,
and/or from being allocated or
leased from the State. Technically,
foreign investors’ LURs are not so
different from those of local entities.
The foreign investors may exercise
their rights over the LUR as local
corporate land users do (rights to
transfer, capitalise, mortgage or
pledge, sublease, etc).

15.2 REGISTRATION
Registration of land is mandatory for
land users to exercise their superior
rights as well as for LUR transactions
to be valid. A land user is issued with
a land use right certificate (LURC)

Law on Residential Housing 2015, Article 161.2.
Law on Land 2014, Article 64.1(i)
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which is regarded as the State’s
recognition for his/her rights over
the piece of land. A land user can
exercise his/her rights over the land
only with the LURC.
Registration
of
buildings
or
constructions is optional, except
for
non-commercial
buildings
or constructions used for real
estate business. At the end of the
registration process, land users or
owners of buildings or constructions
shall obtain a title certificate called
“Certificate for Land Use Right,
Ownership over Residential House
and Other Assets Attached to
Land” (LURC), also known as “Pink
Book” because of the colour of this
document. Both land registration
and buildings or constructions
registration are handled by the
land registry.
Vietnam law respects ownership
rights of an owner over his/her
property via the ownership title
certificate (also LURC or Pink Book).
Therefore, it is advisable that
owners should obtain title over its
property. A LURC may be issued to
multiple owners who are regarded
as possessing equal rights over the
property.
Though the land registry develops
and maintains a system of real
estate registration, title search has
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not been available to the public. To
obtain information on real estate,
the enquirers should file a written
request to the land registry and
pay a small fee. However, the land
registry often requests the enquirers
to prove their relationship with the
land users or the land, failing which
the registry may refuse to provide
the requested information.
If a real estate is used as collateral in
one transaction, the collateral must
be registered with the land registry
to be valid and to secure rights of the
collateral holder as “first priority”.
As for units in condominium
buildings, each owner is issued with
a LURC for his/her unit. However, the
LURC also mentions common areas
in the building as jointly owned by
all owners.

15.3 TAXES, FEES

AND CHARGES

Land use fee or land rent is the main
financial obligation land users must
pay the State Treasury to obtain
LUR. The amount of land use fee
and land rent payable to the state
is subject to the land location,
purpose of the land, the term of LUR,
and the planning and construction
parameters applicable to the land.
The land use fee or the land rent

applied to a project is calculated
and determined by the provincial
Department of Finance based on a
valuation report commissioned by
this authority.

estate is transferred under a shares
transfer transaction, the corporate
income tax concerning the interest in
real estate shall be clearly separated
from the others.

Non-agricultural land users (in
residential, commercial, service and
industrial sectors) are obligated to
pay tax on the use of non-agricultural
land at applicable tax rate of 0.03%
of the land price determined by
the provincial authority. Annually
provincial authorities announce
a land price table which sets the
price of different land areas in that
province.

At the time of real estate registration,
the stamp duty shall be collected at
a rate of point five per cent (0.5%)
of the value of the real estate as
determined by the authority, but
shall not exceed VND 500 million
for each registration. In addition, a
value added tax shall be charged
at ten per cent (10%) of sale price
on a transaction involving a real
estate company.

When transferring or selling real
estates, LUR transferors or sellers
are required to pay income tax. If
transferors/sellers are individuals,
personal income tax is currently
two per cent of the transfer/sale
price. However, if the real estate is
a residential unit and the sole asset
of the transferor/seller, then the
transferor/seller will be entitled to
tax exemption.
If the transferors/sellers are entities,
the sale proceeds will be grossed to
their sale revenue which is subject
to a twenty per cent (20%) corporate
income tax (CIT). If the right over real
108

15.4 FOREIGN

INVESTMENT IN
REAL ESTATE
“Real estate business” to foreign
investors is limited to real estate
development or sub-lease activities
(i.e. to lease real estate for subleasing). This means the foreign
investor has to develop the project in
accordance with the masterplan as
approved or to lease an already-built
property and sublease to others. The
laws do not allow foreign investor
to purchase existing real estate for
re-sale or for lease.108

Law on Real Estate Business 2014, Article 11(2).
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To invest in real estate, foreign
investors must set up an entity under
Vietnamese law with an investment
registration certificate (IRC) and/or
enterprise registration certificate
(ERC) with “real estate business”
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line, which requires a charter capital
of at least VND 20 billion (nearly
US$ 900,000).
The following diagram describes
the main steps of a real estate
development project in Vietnam.

Project
In-Principle
Approval

Site
Clearance

Obtainment
of LUR

Investor
Approval

Environment
Impact
Assessment
Report
Approval

Basic
Design
Approval

Project
Approval

1/500
Master Plan
Apprival

Fire
Prevention
- Fighting
Design
Approval

Construction
Permit

Construction
and
Handover

In real estate development, foreign
investor may secure the land by
either obtaining LUR from the
State, forming a joint venture with
land users, or acquiring shares
of the companies holding LUR.
However, foreign invested company
is not allowed to acquire LUR from
other entities.
After securing the land, the
most important step is to obtain
1/500
masterplan
approval,
which prescribes basic planning
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buyers of unfinished real estate.
The latter is subject to certain
conditions, including that the
housing project developer must
complete the foundation work of
the building, arrange bank guarantee
for the entire implementation of the
project, and obtain all necessary
approvals for developing the
project. The developer can transact
with homebuyers or tenants even
when the property is still under
construction.
Foreign developers may also use the
LUR to obtain mortgage from banks
in Vietnam to finance the project. In
practice, banks may provide loans

up to 70% of the value of LUR as
evaluated.
Foreign investors are also allowed to
provide real estate services such as
real estate brokerage, consultancy,
and real estate management.

15.5 FOREIGN

HOUSING
OWNERSHIP

As from the Law on Residential
Housing 2015, foreign individuals
and foreign invested entities may
own residential property in Vietnam,
subject to the following restrictions:

The following may only buy from developers or other foreigner:
Foreign individuals who have lawfully entered into Vietnam, except

parameters of the project, such as
the site area, the height limit, GFA,
FAR, site coverage, population.
If LUR is obtained from the State
or if change of land use purpose
is required, the project company
is required to have charter capital
covering at least twenty per cent
(20%) of the total investment capital
of the project. The project company
may raise fund for real estate
development by borrowing from
banks or with monies advanced by

for those working for foreign embassy or foreign consulate in Vietnam
Buyers

and their relatives.
Foreign organisations legally operate in Vietnam, including foreign
invested enterprises, branches and representative offices of foreign
enterprises, foreign funds, and branches of foreign banks.
For apartment units: capped at 30% of total residential units in an
apartment building.

Quota

For landed properties: capped at 10% of total landed properties in a
project area with a population equivalent to that of a ward or at 250
units, whichever smaller.

Term of
ownership
Purpose

50 years and extendable for another 50 years subject to applicable laws
Occupying, sale, lease, bequeath, mortgage or pledge, capitalisation, or
donation.
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It should be noted that the law also
allows foreign buyers to assign their
housing sale and purchase contract
to another buyer when the unit is
still under construction.
Technically, a foreign individual
owner can lease out their residential
units. The owner is required to
register the lease agreement with
the relevant local authority and pay
personal income tax on the rent
(which is currently around 10%).
A foreign homeowner at any time
during his 50-year ownership can
sell his property to another buyer
who is entitled to the remaining term
of ownership (if a foreign buyer) or
an indefinite term of ownership (if a
Vietnamese buyer).

However, please note that foreign
capital-invested entities owning
residential properties must be for its
staff use only.
Some pointers for a foreign
homebuyer when buying residential
units in Vietnam:
The unit must be in newlydeveloped housing project;
There must be a bank guarantee
for the project development;
The developer has notified the
local department of construction
on its qualification for sale launch
to customers;
The developer has a LURC over
the project and approval for the
project development.
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• Real Estate/ Infrastructure
• Funds & Private Equity
• Distribution/Retail
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• Employment/Labor
• Foreign Investment

Profile
Mr Binh heads LNT & Partners’ Real
Estate & Infrastructure Practice
Group, and brings with him more
than 17 years of legal experience. He
has advised clients on a wide variety
of matters covering all aspects of
the real estate industry, from project
implementation, land use rights and
property ownership-related matters,
to property acquisition, and real

He has been recognised for his
involvement in the development of
numerous successful property projects
in Vietnam, such as the Saigon South
New Urban Center, Nhon Trach New
City Center in Dong Nai Province, or
Becamex Tokyu in Binh Duong and
Ecopark in Hung Yen.

Membership

Education

Languages

• Vietnam Bar Federation

• LL.M. (University of the West of
England, U.K.)

• Vietnamese

• Ho Chi Minh City Bar
Association
• Inter-Pacific Bar Association
• Ho Chi Minh City Real Estate
Association
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estate project development procedures.

• LL.B. (Ho Chi Minh City

• English

University of Law, Vietnam)

• B.A. (University of Social Science
and Humanities, HCMC, Vietnam)
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Profile
Dr. Net is a partner in charge of LNT &
Partners’ Infrastructure and Financial
Services practice group, which is
widely renowned for its capacity to
tackle complex assignments. His
most significant matters include
major ODA infrastructure projects,
complex ICC arbitrations, and
transactions involving oil refineries,
and oil rigs.

Dr. Net is also an arbitrator at the
Vietnam
International
Arbitration
Centre (VIAC) in which he has chaired
or co-arbitrated more than 30 cases
and a member of Chartered Institute of
Arbitrators (CIArb). Prior to co-founding
LNT & Partners, Dr. Net worked at Baker
& McKenzie and Clifford Chance.

Membership

Education
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• Vietnam Bar Federation

• Ph.D (London School of
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• Vietnamese
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• HCMC Bar Association
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• LL.B. (Warsaw University,
Poland)

• English
• French

What LNT can
do for you

which

Given the rapid and frequent pace at
which Vietnam’s legal framework on
real estate ownership, leasing and
maintenance is changing, it pays to
have a legal adviser who can stay on
top of these changes.

with Becamex, then advised

Led by Mr. Tran Thai Binh, our Real
Estate team closely monitors and
tracks any commercial and legal
developments in Vietnam’s real
estate market. This ensures that
our clients receive up to date advice
from advisers who not only know
the law, but are also equipped to
anticipate real estate trends. Our
clients, ranging from public to
private sector, all highly regard our
pragmatic approach to tackling
issues in arguably one of Vietnam’s
most regulated sectors.
A few highlights of our Real Estate
work:
Advised a joint venture on a USD
7.5 billion island multiplex project

includes

residential,

commercial, entertainment and
medical establishments .
Advised Tokyu on its joint venture
Becamex

Tokyu

on

various

matters concerning developing
and selling properties in a new
urban area.
Advised Daikin Vietnam on its
acquisition of land from a local
developer to build an office.
The deal was challenging given
the land’s complex history of
possession and ownership.
Advised a Singaporean investor
on a USD 140 million residential
multiplex in HCMC.

Key contacts:
Mr Tran Thai Binh
Managing Partner (binh.tran@lntpartners.
com) - asialaw 2018 Leading Lawyer in
Real Estate and Construction

LNT&Partners 253

Vietnam Investment Guidebook

Chapter 16: Infrastructure

Chapter 16
INFRASTRUCTURE

Key Legislation
Law No. 43/2013/QH13 dated
26 November 2013 on Bidding
(Law on Bidding);
Law No. 50/2014/QH13 dated
18 June 2014 on Construction
(Law on Construction);

Law No. 49/2014/QH13 dated 18
June 2014 on Public Investment
(Law on Public Investment);

Decree No. 53/2017/ND-CP
dated 08 May 2017 regulating
lawful land documents for
issuing construction permits (As
amended by Decree 42/2017/
ND-CP dated 5 April 2017 and
Decree 100/2018/ND-CP dated
16 July 2018);

Decree No. 44/2015/ND-CP
dated 06 May 2015 providing
detailed
provisions
on
construction planning;

Decree
No.
63/2018/NDCP dated 04 May 2018 on
investment in the form of publicprivate partnership

Law No. 21/2017/QH14 dated
24 November 2017 on Planning
(Law on Planning);

254 LNT&Partners

Decree
No.
59/2015/NDCP dated 18 June 2015 on
management of investment
projects for construction;
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16.1 OVERVIEW
As the backbone of urbanisation
and key to smooth economic
operation, infrastructure is one
of the most important sectors in
Vietnam. A blooming infrastructure
sector needs legislative coherence
and consistency, yet in Vietnam
the sector is subject to a plethora
of regulations, from construction,
planning, to land and environment.
In an attempt to tackle this issue,
the National Assembly passed a new
Planning Law on 24 November 2017
and a Law amending 37 laws related
to planning on 20 November 2018,
both of which have come into force
on 1 January 2019. These legislative
measures are long-awaited and
designed to enhance consistency in
the infrastructure regulatory regime.
One point to note in particular is
that the new Planning Law has
abolished the planning permission
requirement, thereby removing

Chapter 16: Infrastructure

the grey area in the application
for construction permit under the
previous legislation.
This Chapter will first briefly look
at construction legislation before
discussing a few key aspects of one
of the most topical areas in Vietnam,
Public-Private Partnerships (“PPP”).
The first legislative measure
concerning PPPs surfaced in
1992, when for the first time the
amended Foreign Investment Law
defined
Build–Operate–Transfer
109
contracts. In recent years, given
the intense demand for new and
improved infrastructure fuelled
by rapid industrialisation and
urbanisation, the development
strategy of Vietnam is to prioritise
investment in the form of PPP;
according to the World Bank, until
2017, 97 PPP projects in Vietnam
had completed the financial closure
stage.110 As a result of these
developments, the Government
of Vietnam is now in the process

109

Law No. 6-L/CTN dated 23 December 1992 on amendment of, supplement to Law on Foreign
investment in Vietnam, Article 1, Clause 1.

110

World Bank, Private Participation in Infrastructure Database, http://ppi.worldbank.org/
snapshots/country/vietnam, (last access on 15 November 2018). Nevertheless, such figure is
only for reference since there have not been any official statistics regarding the actual number
of PPP projects in Vietnam; and this World Bank’s database seems only focused on major
projects, especially in the areas of electricity, roads, and water and sewerage.
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of developing an improved legal
framework for PPP projects. The
most recent and key legal document
specifically governing PPP projects
is Decree No. 63/2018/ND-CP
(“Decree 63”) which came into
effect on 19 June 2018. Under
this new decree, management
and supervision of PPP projects,
especially Build-Transfer projects, is
expected to be stricter.

16.2 GENERAL

CONSTRUCTION
PROJECTS
Foreign investors wishing to conduct
construction service business in
Vietnam are allowed to do so by
setting up a foreign invested company
incorporated under Vietnamese
laws. Alternatively, they can directly
partake in a construction project as
a foreign bidder then either enters
into a joint-venture agreement
with a Vietnamese party or uses
local contractors to carry out the
project. If there is no local contractor
capable of performing the entire
construction process as required,
the project may be conducted solely
111

by foreign contractors provided that
they satisfy all local requirements.
Subject to capacity, experiences and
education (degree level), individuals
and
organisations
including
foreign invested companies in
the construction sector must
obtain a capacity licence in order
to do business in Vietnam. The
construction works performed by
the individual or organisation shall
be based on the licence granted. As
from 15 September 2018, a foreign
bidder may lose their construction
licence if they fail to cure an
infringement of administrative
regulations after a second notice
from the authority, or if they have
incurred a penalty in relation to
construction works covered by the
second operation licence.111
The procedure of a construction
project is the same as that of a
real estate project as mentioned
above. The investors have to prepare
and obtain approvals for the prefeasibility study report, feasibility
study report and construction
economic – technical report for
the construction project prior the

Decree No. 59/2015/ND-CP, Article 73a (as added by Article 1.39, Decree 100/2018/ND-CP dated 16
July 2018).
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process in relation to land use right
and construction.

16.3 PPP PROJECTS
16.3.1 Definition
A Public-Private Partnership (“PPP”)
refers to a contractual cooperation
Type of PPP

Transfer Contract
(BOT)

Build-TransferOperate Contract
(BTO)

between the State (public sector)
and investors (private sector) (PPP
Contract) to jointly build, innovate,
operate and manage infrastructure
and public services projects.
A PPP Contract can be one of the
following types:

Upon the expiry of operational term, the investor to hand over the
infrastructure to the State.
The investor to construct and hand over the infrastructure to the
State.
The investor to operate that infrastructure for a specified term.

infrastructure to the State

Contract (BT)

The State to grant the investor a land site, ownership of building
or right to operate other construction.

(BOO)

The investor to construct the infrastructure for the State.
The State to engage the investor to provide service concerning
Operate–Manage

Transfer Contract
(BT)

Operate–Manage

The investor to manage and operate an infrastructure partly or

Contract (O&M)
Mixed Contract

entirely for a specified term.
A combination of any two or more of the above contracts

Depending on the scale, a project
may be classified into grade A, B, or
C and a certain Ministry or provincial
level People’s Committee shall be
authorised to execute the project
contracts within the scope of its
functions, duties and powers; and to
perform the rights and obligations,
and comply with the commitments
under the project contract. For
example, a development project with

The investor to construct, own and operate the infrastructure for a

Project In-Principle
Approval

specified term.

Operation
Stage

State.
operation of that construction for a specific term and pay service

investment capital of more than VND
2,300 billion (equivalent to US$100
million) is regarded as a Grade A
project subject to the approval of the
Prime Minister.112

16.3.2 Procedure
The general procedures for carrying
out a PPP project can be summarised
in the following flowchart:113

Project

Investor

Approval

Selection

Construction
Stage

The State to engage the investor to provide service concerning
fee to the investor.
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fee to the investor.
Upon expiry of service term, the investor to hand over the

The investor to construct and handover the infrastructure to the
Build–Lease –

operation of that construction for a specific term and pay service

Contract (O&M)

infrastructure for a specified term.

Build-Transfer

Build–Own-

Description

contract

The investor to construct the infrastructure and operate that

The investor to construct the infrastructure and hand over that

Operate Contract

Type of PPP

infrastructure to the State.
Description

contract
Build-Operate-
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112

Law on Public Investment 2014, Article 17.3

113

Decree No. 63/2018/ND-CP, Article 9.1

Negotiation and Execution of
PPP constract
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Project In-principle Approval
The authority shall consider and
approve the PPP Project inprinciple based on the project’s
preliminary proposal known as the
“pre-feasibility study report”, which
is prepared by either the public
investment authority or the investor
to present results of the preliminary
research into and assessment of the
necessity, feasibility and efficiency
of the Project. After granting an
approval at this stage, the authority
shall publicise general information
on the PPP Project in question for
bidding purposes.

Project Approval
The authority shall consider and
approve the PPP project officially
based on a “feasibility study report”
prepared by either the public
investment authority or the investor.
If the latter is to prepare the feasibility
study report, they shall sign an
agreement with the authority, which
usually requires them to waive any
claim for the costs of preparing the
feasibility study report should the
report be subsequently rejected by
the authority. However, investors
who prepare feasibility study report
often enjoy advantages at later
260 LNT&Partners
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stage when the authority conducts
the public tender to select the
investor of the PPP project.

Project In-Principle

Project

Approval

Approval

Negotiation and
Excution of project
constract

Construction
Stage

Approval on
Construction
Design and Budget

Investor
Selection

Selection of Investor
The authority shall select the
investor for the PPP Project either

Cost Finalisation
and Handover

Payment in form
of Land use rights
other benefirts

by (a) holding a public tender or
(b) directly appointing an investor.
Option (b) shall only apply in cases
where (i) there is only one registered
bidder; or (ii) only one investor is able
to perform the project due to matters
concerning

intellectual

property,

commercial secrets, technologies
or capital arrangements; or (iii) the
investor proposing the PPP project
is able to implement it at the highest
efficiency under under the Prime
Minister’s approval.

Negotiation and Execution of
PPP contract
The investors and the authority
will negotiate and execute the PPP
contract, which will last for two
rounds: (i) preliminary negotiation
and (ii) official negotiation and
execution of PPP Contract.
For BT projects in which the authority
grants the land to the investor, the
procedures are as follows:

16.3.3 Requirements
In general, PPP project must fall
within one of the statutory sectors.
It should be economically and
financially feasible to the investor
and affordable to the State in
respect of finance, the environment
and other matters required by laws.

16.3.3.1 Investment capital
The investor shall be responsible
for contributing the equity and
mobilising
other
capital
(i.e.
obtaining loan from banks/other
third partners) to implement the PPP
project. The following thresholds
must be met:114
For project with investment
capital of up to VND 1,500 billion
(approx. US$64 million), the
investor’s contributed capital

114

shall account for at least 20% of
the project’s total investment
capital;
For project with investment
capital of more than VND 1,500
billion, the investor’s contributed
capital shall account for at least
20% of VND 1,500 billion and at
least 10% of the portion above
VND 1,500 billion.

16.3.3.2 Assignment of project
Decree 63 sets out more stringent
requirements for private investors
who wish to assign rights and
obligations under the project
contracts to their lender(s) or
other investors. In particular, the
investor is now restricted from
assigning part or all rights and
obligations in PPP contract prior to
completion of construction works

Decree No. 63/2018/ND-CP, Article 10.2
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or commencement of the project’s
operation. To receive the assignment,
the proposed assignee must
satisfy the financial and managerial
capability and other requirements to
implement the PPP project.

16.3.3.3 Lender’s step-in right
The lender may assume or designate
another qualified investor to assume
any or all of the rights, interests, and
obligations of the investor under the
PPP contract if the investor fails to
perform its obligation under the PPP
contract or the loan agreement. In
doing so, the lender must request for
a tripartite agreement between the
investor, the lender and the authority
concerning the lender’s step-in right.

16.3.3.4 onstruction permit
As a fundamental part of any real
estate development project or any
other infrastructure investment
project, a construction permit
must be obtained before the
commencement of construction and
must suit the project’s timeline and
plan. As mentioned above, obtaining
a construction permit is one of
the last steps in registering a real
estate project. It is granted subject
to the land use right recognised by a
115
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legitimate certificate,115 suitability of
the construction project to the local
plan at province and district levels.
Depending on the kind and
characteristics of the project, the
construction permit may or may
not have to be obtained from the
Ministry of Construction or the
People’s Committee at respective
level (authorizing to the respective
Construction Department) prior to
the construction process. Normally,
infrastructure projects which have
been approved by the President
of the People’s Committee at the
provincial level or higher competent
authorities shall not require a
construction permit. Specifically,
any seven-story residential housing
project which has a 1/500 master
plan approval and an area of less
than 500m2 shall be exempt from the
construction permit requirement.

16.3.4 Dispute
resolution

Both international and domestic
arbitrations are allowed for resolving
disputes in PPP projects. Since
Vietnam is a party to the Convention
on the Recognition and Enforcement
of Foreign Arbitral Awards (New
York Convention), foreign arbitration
awards shall be recognised and
enforced in accordance with the
rules thereof. In practice, however,
Vietnamese courts often deny
to recognise and enforce foreign
arbitral awards because of their
inconsistency with the “basic
principles of the laws of Vietnam”,
or because the dispute is not a
commercial one under the provision
of the New York Convention.

The preferred methods of dispute
resolution are negotiation and
conciliation. If these fail, PPP project
disputes may be resolved by court
or arbitration subject to the parties’
agreement.

Decree No. 53/2017/ND-CP, Article 3
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What LNT can
do for you
Our Infrastructure practice has
been behind some of the largest
infrastructural projects to hit the
country. We have the expertise and
experience to guide you through
the maze of laws, regulations and
by-laws that affect the important
stages of the project.
A few highlights of our Infrastructure
work:
Advised the People’s Committee
of Ho Chi Minh City and Urban Civil
Works Construction Investment
Management Authority (UCCI)
on the development and
construction of the East West
Highway, the Thu Thiem Tunnel,
and Water Environment Projects.
The total value of the projects is
close to USD 1 billion.
Advised People’s Committee
of Ho Chi Minh City on entering
in dredging project of Soai Rap
River, the gate to the East Sea
and opening several ports along
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the Saigon – Soai Rap River for
Ho Chi Minh City and Ba Ria –
Vung Tau Province.
Advised
the
Management
Authority for Urban Railways
(MAUR) on the ODA-financed
Metro Line 2 Project.
Assisted a German company in
settlement of a dispute arising
from construction accidents in
Son La Hydro Power plant (USD
3.5 billion project) in Lai Chau
Province.
Advised on the EPC contract
and M&E contract for the USD
120 million Bitexco Nho Que
Powerplant Project in Ha Giang
Province.

Key contacts:
Mr Tran Thai Binh
Managing Partner (binh.tran@lntpartners.
com)
Dr Le Net
Partner (net.le@lntpartners.com)
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Key Legislation
Law on Pharmacy No. 105/2016/
QH13 dated 06 April 2016;
Decree No. 54/2017/ND-CP
dated 08 May 2017 detailing
some regulations and measures
for implementation of the Law on
Pharmacy;
Circular
No.
07/2018/TTBYT dated 12 April 2018
detailing some regulations on
pharmaceutical business of the
Law on Pharmacy and Decree
No.
54/2017/ND-CP
dated
08 May 2017 detailing some
regulations and measures for
implementation of the Law
on Pharmacy;
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Circular No. 20/2017/TT-BYT
dated 10 May 2017 detailing
some articles on controlled
drugs and medicinal ingredients
of the Law on Pharmacy and
Decree No. 54/2017/ND-CP
dated 08 May 2017 detailing
some regulations and measures
for implementation of the Law
on Pharmacy;
Circular No. 34/2013/TT-BCT
dated 24 December 2013
publicizing roadmaps for goods
trading and goods trading
directly related activities of
foreign-invested
enterprises
in Vietnam.
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17.1

INTRODUCTION
The trading (which includes
importation, export and distribution)
of pharmaceutical products in
Vietnam is restricted. Under Circular
No.
34/2013/TT-BCT,
foreign
invested enterprises (“FIEs”) are not
allowed to distribute (which includes
wholesaling, retailing, acting as
agent for purchase and sale of goods,
and franchising) pharmaceutical
products in Vietnam.
Nonetheless, FIEs may apply
for importation rights to supply
pharmaceutical products in Vietnam.
An FIE which has been granted
pharmaceutical product importation
rights
under
its
investment
registration certificate is only
permitted to sell pharmaceutical
products it imports directly to
Vietnamese registered businesses
which are licensed to be wholesalers
of pharmaceutical products and is
not permitted to otherwise organise
or participate in any distribution of

270 LNT&Partners

Chapter 17: Pharmaceutical

pharmaceutical products in Vietnam.
Additionally, the FIE importer is
required to notify the Ministry of
Health (“MOH”) in writing before
it starts to sell or stops selling
pharmaceutical products to the
wholesaler that distributes the
pharmaceutical products it imported.
In addition to having drug
importation rights under its
investment registration certificate,
in order to legally import
pharmaceutical
products
into
Vietnam, the FIE importer is required
to obtain a Certificate of Satisfaction
of Conditions for Drug Trading
Activities (“CSC”) from the MOH.
The conditions and procedures for
the issuance of CSCs are set out in
Decree No. 54/2017/ND-CP. FIEs
that meet the conditions for the
issuance of CSCs will be granted
such CSCs.
Under Decree 54/2017/ND-CP, the
scope of activities of an FIE with
pharmaceutical product importation
rights
is
distinguished
from
pharmaceutical product distribution

activities. In particular, an FIE with
importation rights is not allowed to
engage in activities “directly related
to the distribution of pharmaceutical
products
or
pharmaceutical
materials in Vietnam”, which include:
selling
and
delivering
pharmaceutical products to, or
accepting purchase orders from,
pharmaceutical product retailers,
pharmacies, hospitals, clinics or
other organisations or individuals
which are not wholesalers;
transportation of pharmaceutical
products and provision of
pharmaceutical product storage
services;
determining or fixing the
sale prices of pharmaceutical
products distributed by other
companies;
deciding
the
distribution
strategy or business policy
for pharmaceutical products
distributed by other companies;

providing financial support to
purchasers in order to control
or intervene in pharmaceutical
product distribution activities;
and
conducting
other
activities
related
to
pharmaceutical
product distribution.
Decree No. 54/2017/ND-CP has
expanded the scope of distribution
activities to cover “storage” and
“transportation” services, which
include pharmaceutical product
storage services and pharmaceutical
product transportation services to
other parties.

17.2 NEW LAW ON

PHARMACY AND
DECREE 54 EXTEND
RIGHTS TO FIEs
The Law on Pharmacy and Decree
54 enable FIEs to do the following
pharmaceutical businesses:

making pharmaceutical product
supply plans for hospitals and
clinics in Vietnam;
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FIE
Exporter

FIE
Importer

Local
Importer

RO116

Logistics

Local
Partner

√

√

√

×

√

√

√

√117

√

×

×

√

Sell to Hospitals

×

×

√

×

×

Retail

×

×

√

×

×

Receive order118

×

×

√

×

×

Collect payment119

×

×

√

×

×

Transport

×

×

√

×

×

Owned storage

×

√

√

×

√

Serviced storage

×

×

√

×

√

Price fixing

×

×

√

×

×

√

×

×

√

×

×

√

Supply planning

×

×

√

×

×

√

Financial supports

×

×

√

×

×

√

×

×

√

×

×

√

Activity
Employ Medical
Representative
Sale and deliver to
local partners

Distribution
strategy

Other distribution
rights

Dr. Nguyen Anh Tuan
Founding Partner
Email: tuan.nguyen@LNTpartners.com

√

√

√

116

Representative office

117

FIE importer can sale and deliver drugs, raw medicinal materials to local partners who were
announced with the MOH.

118

FIE importer can receive order of drugs, raw medicinal materials of local partners who were
announced with the MOH.

119

This chapter was revised and updated by

FIE importer can collect payment of drugs, raw medicinal materials of local partners who were
announced by the MOH.
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Industry coverage

• Antitrust/ Competition
• M&A
• Employment/ Labor
• Compliance
• Foreign Investment

• Healthcare and Pharmaceutical

• FMCG
• Distribution/Retail
• Education

Profile
Dr. Tuan is a partner in charge of
the firm’s Corporate practice group.
Leading multinational companies
in the pharmaceutical, FMCG and
consumer goods industries regularly
seek Dr. Nguyen’s expert advice in
matters concerning importation,
distribution, sales and antitrust. He
leads a team specialised in healthcare
sector and antitrust issues.

Tuan as being “very knowledgeable
of the healthcare industry as well as
the local environment.” In corporate
and antitrust matters, he has advised
clients on various issues including
Greenfield investment, M&A, corporate
restructuring, filing for clearance
and compliance trainings, along with
specific experience in commercial
dispute settlements.

asialaw Profiles has singled out Dr

Membership

Education

Languages

• Vietnam Bar Federation

• PhD (Nagoya Japan)

• Ho Chi Minh City Bar
Association

• LL.M. (Lund, Sweden)

• Vietnamese
• English

• International Bar Association

• LL.B. (HCMC University of Law,
Vietnam)

• Arbitrator at FCCA
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What LNT can
do for you
Over the years we have been
trusted by leading pharmaceutical
companies from Europe, Asia and
the US to provide quality and timely
legal advice. We have extensive
experience in navigating Vietnam’s
pharmaceutical legal landscape
and working with the authorities
to ensure that our clients’ business
goals are achieved. Our expertise in
pharmaceutical licensing has put us
behind the emergence of some of
the world’s leading pharmaceutical
players in Vietnam.
A few highlights of our Pharmaceutical
work includes:
Advised
Hyphens
Pharma
International Limited on their
issue of 300 million shares on the
Catalist Board of the Singapore

120
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Stock Exchange.
Represented
a
local
pharmaceutical company in a
USD 75 million M&A transaction.
Currently providing retainer
services to the Vietnamese
arms of some of the biggest
pharmaceutical players in the
world, including Roche, Zuellig
Pharma and GSK.Key contacts:

Key contacts:
Dr Nguyen Anh Tuan
Partner (tuan.nguyen@lntpartners.com).
A client commented that “[Dr Tuan] is very
well versed with the laws and regulations
relating to the pharmaceuticals industry in
Vietnam. He understands the commercial
needs and constraints and provides
us with practical advice. From what I
gathered, he serves many multinational
pharmaceutical clients in Vietnam and
is a well-recognised authority among
Singapore lawyers.”120

https://www.asialaw.com/firms/lnt-and-partners/f6728#/analysis
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Chapter 18
FUNCTIONAL
FOODS

Key Legislation
Law on Food Safety 2010
(No. 55/2010/QH12);

regulating the management of
functional food;

Decree
15/2018/ND-CP
dated 02 February 2018 of
the Government on providing
detailed guidance regarding
some provision of Law on Food
Safety;

Circular 50/2016/TT-BYT dated
30 December 2016 regulating the
maximum residues of pesticide in
food;

Decree
155/2018/ND-CP
dated 12 November 2018 on
amending,
supplementing
some provisions that related to
the investment and business
conditions governed by the
Ministry of Health;
Circular
dated 24

276 LNT&Partners

43/2014/TT-BYT
November 2014

Circular 05/2012/TT-BYT dated
01 March 2012 promulgating the
National Technical Regulations
on
biological
contaminants
in food;
Joint Circular 34/2014/TT-BYTBNNPTNT-BCT dated 27 October
2014 guiding the labelling of
goods for food, food additives,
and packaged food processing aids.
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18.1 OVERVIEW
Functional food products have
become increasingly popular in
Vietnam in recent years, with
statistics suggesting that they are
being used by 43% of the population
of Ho Chi Minh City and 68.1%
of the population of Ha Noi.121
More than 11,000 functional food
products are being introduced to the
Vietnamese market.122

18.2 DEFINITION

OF FUNCTIONAL
FOOD

Under the Law on Food Safety 2010
(“Law on Food Safety”), functional
food is defined as food which is
used to support the function of
the human body, to make the body
comfortable, increase the resistance,
minimise the risk of disease, and
which includes supplemented food,
health supplement, and medical
food.123 In other words, the laws of
Vietnam consider functional food as
“food”, not “medicine”. Pursuant to

Chapter 18: Functional Foods

the Law on Food Safety and Circular
43/2014/TT-BYT, functional food is
divided into four types as follows:
i.

Supplemented
Food,
which
means
ordinary
food
supplemented
with
micronutrients
and
other
elements conducive to health
such as vitamins, minerals, amino
acids, fatty acids, enzymes,
probiotics, prebiotics and other
biologically active substances.124

ii. Health Supplement or Dietary
Supplement,
which
means
product used as a supplement
to daily diet to maintain and
improve the functions of users’
bodies, minimise the risk of
disease. Health Supplement,
Dietary Supplement containing
one or a combination of the
following substances:
Vitamins,
minerals,
amino acids, fatty acids,
enzymes, probiotics and
other biologically active
substances;
Active
ingredients
naturally
derived
from

121

http://thoibaotaichinhvietnam.vn/pages/kinh-doanh/2018-09-26/bat-nhao-thi-truong-thucpham-chuc-nang-62420.aspx

122

Ibid.

123

Law on Food Safety, Article 2.23.

124

Supplemented Food is neither mentioned in Decree 15/2018/ND CP nor the Law on Food safety
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animals,
minerals,
and
plants through extraction,
isolation, concentration, and
metabolism processes.
Composite sources of the
substances mentioned in
point a and point b above.
It can be noted that Decree
15/2018/ND-CP gives a more
general definition of health
supplement.
iii. Medical Food (also known as Food
for Special Medical Purposes),
which means food administered
orally or with feeding tubes
which are designated to regulate
the patient’s diet and are only
used under the supervision of
health workers.
iv. Food for Special Dietary Uses
of dieters, the elderly and other
special users prescribed by The
Codex Alimentarius Commission
(CODEX), which means food
processed or blended according
to special formulae to meet the
requirements of particular diets
suitable for certain physical or
medical conditions and disorders
of users. The composition of this
food is distinctly different from
125

that of other ordinary foods
having the same nature, if any.

18.3 GENERAL

REQUIREMENTS ON
FUNCTIONAL FOOD
18.3.1 Labelling
requirements

According to Vietnam’s labeling
regulations, functional food products
must satisfy ad-hoc labelling
requirements in addition to general
labelling requirements.125
General
labeling
requirements
applicable to all kinds of functional
food products are as follows:
i.

Name of the product;

ii. Name and address of the entity
responsible for the product (in
case of imported products, this
information must include name,
address of manufacturers and
name, address of those who
self-declare or register the
Announcement on Conformity of
such products);
iii. Ingredients;
iv. Quantities;

Circular 43/2014/TT-BYT, Article 6.
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v. Date of manufacture
expiry date;

and

vi. Instructions
for
preservation;

and

use

vii. Origin of food;
viii. Receipt number of written
publication
of
regulation
conformity and certification of
publication of conformity with
food safety regulations;
ix. Information
(if any);

about

warning

Type
Type of
of
functional
functional
food
food

x. Other contents (including words,
drawings, pictures, symbols,
numbers that describe other
information of products).126
It should be noted that name of
the product and other information
on the label must be consistent
with the announcement contents
and the documents attached to the
announcement dossier.127
In addition, there are specific
labelling regulations for each type of
functional food as follows:

126

Article 5 Joint Circular 34/2014/TTLT-BYT-BNNPTNT-BCT dated 27 October 2014 (“Joint
Circular34”) and Article 6 Circular 43.

127

Circular 43/2014/TT-BYT, Article 6.2.

Use instructUse
tions
instructions

128
129
130
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Supplemented

HHealth/Food/Dietary

Food128

Supplement129

The label must
contain the phrase
“Supplemented Food”
Food”
“Supplemented
or a
a name
name of
of such
such
or
type
type in
in the
the national
national
technical standards.
technical standards.

The label must specify
the users to which
the
the Recommended
Recommended
Nutrient
Nutrient Intakes
Intakes apply,
apply,
or
in
such
or in such way
way as
as to
to
be conformable with
be conformable with
scientific evidence of
scientific evidence of
the recommended
the recommended
dose (if no RNI
dose (if no RNI
are available).
are available).

The main part of the
label must contain
the phrase
phrase “Health
“Health
the
supplement” to
to
supplement”
distinguish
ordinary
distinguish ordinary
foods from medicines.
foods from medicines.

The label must have
The label must have
the phrase “Note: This
the phrase “Note: This
product is not intended
product is not intended
to diagnose, treat, cure
to diagnose, treat, cure
or prevent any disease”
or prevent any disease”
next to where the uses
next to where the uses
of such product are
of such product are
stated or in the
stated or in the
warning section.
warning section.
The colour of the phrase
The colour of the phrase
must contrast the
must contrast the
background colour of
background colour of
the label and the height
the label and the height
must not be less than
must not be less than
1.2 mm. If the label is
1.2 mm. If the label is
recorded on one side of
recorded on one side of
the packaging which is
the packaging which is
less than 80 cm2, then
less than 80 cm2, then
the height of the letters
the height of the letters
must not be less than
must not be less than
0.9 mm
0.9 mm

Medical Food and
Food for Special
Dietary Uses130
The main part of the
label must contain
the phrases “Medical
foods” and “Used
under the
the supervision
supervision
under
of health
health workers”.
workers”.
of
The
The label
label must
must also
also
contain
“dietary
contain “dietary
products
products (for
(for
specific users)”.
specific users)”.

Use instructions
must
must be
be clear
clear and
and
detailed
in
detailed in the
the
announcement
announcement
dossier and contain
dossier and contain
information on
information on
prohibited users
prohibited users
(if any).
(if any).

Circular 43/2014/TT-BYT, Article 9.
Circular 43/2014/TT-BYT, Article 11.
Circular 43/2014/TT-BYT, Article 13.
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Supplemented

HHealth/Food/Dietary

Food128

Supplement129

Other

If the product’s name is
the name of the main
effective ingredient,
then the following
information must be
written next to or below
the product name on
the main part and in the
ingredient sheet of the
label:
Contents of active
ingredient in such
main ingredient
if they can be
determined;

requirements

Content of the main
ingredient if the
active ingredient
contents cannot be
determined.

Medical Food and
Food for Special
Dietary Uses130

In order to sell functional food, the
trader or manufacturer must conduct
procedure to announce conformity
with food safety regulations under
Decree 15/2018/ND-CP.
For Health Supplement, Dietary
Supplement, Food for Special
Medical Purposes or Medical Food
131

Decree 15/2018/ND-CP, Article 6.1.
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of

conformity

Detailed instruction
of the general
cleaning and
preparation to ensure
hygiene, food safety
and proper nutrition
suitable to the health
conditions of the
user.

and Food for Special Dietary Uses,
nutritious food for infant and toddler
(less than 36 months old), the
manufacturers/traders shall register
the announcement of conformity
with the competent authority either
by post or in person.131 The authority
would then grant the Certificate
of receiving the announcement
of conformity within 21 business
days if the functional food product

is

stipulated

with different requirements for
imported product133 and domestic
manufacture products134 as follows:
Imported
products

Domestic
manufactured
products

Application form - Form 02, Annex I Decree 15/2018

√

√

Result of food safety test within 12 months before
the submission date by an appointed lab or a lab
certified ISO 17025 including safety criteria as
required by the Ministry of Health in accordance
with risk management international principle
or safety criteria in accordance with respective
standards as announced by organizations,
individuals in case lack of regulation of the Ministry
of Health (original or certified copy)

√

√

Scientific evidence proving effect of products
or ingredient which cause the announced effect
(original or certified copy)

√

√

Good Manufacture Practice Certificate (GMP
Certificate) or equivalent for Health Supplement,
Dietary Supplement (applied from 01 July 2019)
(certified copy)

√

√

Certificate of Free Sale or Certificate of Exportation
or Health Certificate of the country of origin, which
states that the product is safe for users or freely
sale at the country of origin or country of
export (legalised)

√

×

×

√

Certificate of food safety establishment (if
applicable) (certified copy)

132
133
134

in

Article 7 Decree 15/2018/ND-CP,

Document

No pharmacokinetics of
the product on the label.

18.3.2 Registration

is a Health Supplement and Food
Supplement; and within 07 business
days in case of Dietary Supplement,
Medical Food, nutrition foods for
infant and toddler.132 The dossier
for registration of announcement

Decree 15/2018/ND-CP, Article 8.2.
Decree 15/2018/ND-CP, Article 7.1.
Decree 15/2018/ND-CP, Article 7.2.
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For other functional foods, the
manufacturers/traders are allowed
to self-declare. Products, raw
materials that are manufactured
or imported for production or
processing for export or internal
production and not sold domestically
are exempt from this procedure.135
For
self-declaration,
the
manufacturers/traders
shall
disburse the announcement of
conformity via the mass media or
their websites and premises; and
post such announcement onto the
Information System of Food Safety
(to be available in the near future).
Concurrently, the manufacturer/
trader shall send one copy of the
announcement directly or by post to
the regulatory authority designated
by the People’s Committee of the
province in which the manufacturer/
trader has their manufacturing/
trading premise. It is worth noting
that if there are more than one
manufacturing/trading
premises,
the manufacturers/traders have the
right to choose one of the regulatory
authorities as mentioned above
to submit the announcement.136
Right
after
announcing,
the
Decree 15/2018/ND-CP Article 4.
Decree 155/2018/ND-CP Article 3.1.
137
Decree 15/2018/ND-CP Article 5.2.
138
Decree 15/2018/ND-CP, Article 11.1
139
Decree 15/2018/ND-CP, Article 12.1.
135
136
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manufacturers/traders
are
permitted
to
manufacture/
trade such products and are fully
responsible for them.137

18.4

MANUFACTURE
AND BUSINESS
CONDITIONS
18.4.1 General
Conditions

Decree 15 provides that all
manufacturer/trader
of
food
(including functional food) must
obtain the Certificate of Food
Safety,138 except for those that have,
for instance, Good Manufacturing
Practice (GMP); Hazard Analysis and
Critical Control Point (HACCP); ISO
22000; International Food Standards
(IFS); British Retail Consortium (BRC);
FSSC 22000 or valid similarity.139

46/2007/QD-BYT
dated
19
December 2007 on lead, arsenic,
cadmium, and mercury limitation in
food,140 and Circular 50/2016/TTBYT dated 30 December 2016 on
the maximum residues of pesticide
in food.
In addition, from 01 July 2019, all the
manufacturers of Health Supplement
and Dietary Supplement must obtain
a GMP certificate.141 However, this
requirement does not apply to other
types of functional food.

18.4.3 Business
Conditions

For trading conditions, Decree 155
eliminates all business conditions
stipulated in previous documents
(Circular 43 and Decree 38/2012/
ND-CP) but the following: “Health
Supplement, Dietary Supplement
must be sold in a separate area
from other foods. There must be
a separate area in the pharmacy
where functional foods are sold.”142
In addition, in case of a foreigninvested retail traders of functional
food, a Trading Licence is required
and Outlet Establishment Licence is
required if the trader wishes to have
retail stores.143

18.4.2 Manufacture
Conditions

The manufacturing of functional
foods must comply with several
regulations,
including
Decision

140

Decision 46/2007/QD-BYT, Part 5.

141

Decree 15/2018/ND-CP, Article 28.3.

142

Circular 43/2014/TT-BYT, Article 15.2.

143

Decree 09/2018/ND-CP dated 15 January 2018 providing guidelines for the Law on Commerce
and the Law on Foreign Trade Management regarding sale of goods and other activities directly
related to sale of goods of foreign investors and foreign-invested enterprises in Vietnam,
Article 5.1.
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Profile
Ms. Quyen heads the firm’s Corporate
practice group. She advises in
matters of corporate and commercial
compliance, M&A, contract drafting
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labour, and intellectual property.
She has been ranked by Chambers
and Partners as a Corporate/M&A
expert in Vietnam. She has also been
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of experience, Ms. Hoang is one of
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About LNT & Partners
LNT & Partners is a top-tier
independent corporate law firm
headquartered in Ho Chi Minh
City. As a full-service legal adviser,
we take on both high-stake
transactional work in the areas
of corporate M&A, banking and
finance, real estate, infrastructure
and intellectual property, as
well as complex arbitration and
litigation cases.
LNT has a team of over 70
professionals who bring with them
a diversity of legal and business
experiences and connections, both
from the private and public sectors.
While we may have different
backgrounds, we are united by one
common goal and mission, that is, to
create values to our clients through

innovative and pragmatic solutions
that bridge the gap between the law
and commercial reality.
Our

commitment

to

providing

services of the highest quality
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we were named Vietnam Law Firm of
the Year at ALB Thomson Reuters SE
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